STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF WAKE 22 D0OJ 04730
FALLON COFFER,

Petitioner,

V. PROPOSED FINAL AGENCY

DECISION
NORTH CAROLINA SHERIFFS’
EDUCATION AND TRAINING
STANDARDS COMMISSION,

Respondent.
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THIS MATTER was commenced by a request filed December 12, 2022, with the Office of
Administrative Hearings for the assignment of an Administrative Law Judge. Notice of Contested
Case Assignment and Order for Prehearing Statements (22 DOJ 04730) were filed December 13,
2022. The parties received proper Notice of Hearing and the Administrative Hearing was held in
Raleigh, North Carolina on May 12, 2023, before the Honorable Michael C. Byrne, Administrative
Law Judge.

The Petitioner represented herself, pro se. The North Carolina Sheriffs’ Education and Training
Standards Commission (hereinafter the Commission or Respondent) was represented by Assistant
Attorney General Kirstin J. Greene.

On May 26, 2023, Judge Byrne filed his Proposal for Decision. On May 31, 2023, counsel to the
Commission sent by certified mail a copy of the Proposal for Decision to the Petitioner with a
letter explaining Petitioner's rights: (1) to file exceptions or proposed findings of fact; (2) to file
written argument; and (3) the right to present oral argument to the Commission.

This matter came before Commission for entry of its Final Agency Decision at its regularly
scheduled meeting on September 14, 2023.

Having considered all competent evidence and argument and having reviewed the relevant
provisions of Chapter 17E of the North Carolina General Statutes and Title 12, Chapter 10B of the
North Carolina Administrative Code, the Commission, based upon clear, cogent and convincing
evidence, does hereby make the following:

FINDINGS OF FACT

1. Petitioner applied for justice officer’s certification with Respondent through the
Wake County Sheriff’s Office. Petitioner was a credible witness.



2. Petitioner has worked for the Wake County Sheriff’s Office as a detention officer
since September 2021. Petitioner submitted, and the Tribunal admitted as Petitioner’s Exhibit 1,
letters from two colleagues praising Petitioner’s performance as a detention officer.

3. Though the letters in Exhibit 1 are hearsay, Petitioner also called as a witness
Hector Araujo, a Sergeant employed by the Wake County Sheriff’s Office. Araujo was a credible
witness.

4, Petitioner was an outstanding employee of the Wake County Sheriff’s Office, there
were no known complaints about Petitioner’s performance as a detention officer, and Petitioner
has not been subject to any disciplinary action during her employment. (Araujo testimony).
Petitioner’s Exhibit 1 corroborates Araujo’s testimony.

5. All evidence before the Tribunal is was that Petitioner performs her duties as a
detention officer in a credible and discipline-free fashion.

6. Prior to being hired by the Wake County Sheriff’s Office, Petitioner disclosed that
she had a criminal conviction for misdemeanor larceny stemming from incidents in December of
2010 in Kinston, North Carolina.

8-7. Respondent, after becoming aware of Petitioner’s criminal history, assigned
Christopher Scott, an investigator employed with Respondent since 2017, to review the matter.
Scott was a credible witness.

9.8.  Scott contacted the Kinston Police Department (Res. EX. 6) seeking information.
The Kinston Police Department produced an incident report (Res. Ex. 7) describing Petitioner’s
arrest for the criminal offense of “Larceny by Employee” in violation of N.C.G.S. 14-74 (Res. EX.
5).

information Scott obtained tended to show that on December 11, 2010, Petltloner Whlle employed
at aBelk’s store in Klnston was accused of embezzllng $266 92 from that busmess—ne—lémsten

11.9. Petitioner was indicted by bill of information (Res. Ex. 8) with the felony offense
of “Larceny by Employee” in violation of N.C.G.S. 14-74. The dollar amount of larceny listed in
Res. Ex. 8 is $240.00, as opposed to the $266.92 listed on Res. EX. 7.



12.10. Petitioner, as a part of Scott’s investigation, voluntarily provided a statement about
the Belk larceny incident. As reproduced by Scott, this statement was: I, Fallon Coffer, was charged
with felony theft in December 2012. At the time I was employed at Belk’s department store where
| changed the price on items for a friend without the permission of a supervisor or manager on
duty.” (Res. Ex. 9). Res. Ex. 9 is signed by Scott.

13:11. The reference to “December 2012” in Res. Ex. 9 is found to be erroneous. All other
evidence is that the date of Petitioner’s alleged offense was December 11, 2010. Petitioner’s formal
indictment by bill of information is dated February 3, 2011 (Res. EX. 8).

14.12. Petitioner, pursuant to a plea arrangement, pleaded guilty to the offense of
“Misdemeanor Larceny” as setout in N.C.G.S. 14-72. This offense is not a “lesser included” offense
of “Larceny by Employee.”

15:13. Petitioner testified credibly that on the date of the Belk larceny incident, while
working as an employee of Belk’s department store, she did provide an excess refund to her friend
for the return of a coat and did “ring up” excess discounts for that same person. Petitioner was
commendably forthright and non-equivocal with the Tribunal regarding her actions.

18— The Fribunal-finds-as-a-fact-that Petitioner has never been convicted of or pleaded
guilty to any felony offense, including but not limited to the offense of “Larceny by Employee” 1
violation of N.C.G.S. 14-74.

20:14. By letter dated October 28, 2022, Respondent notified Petitioner, via certified mail,
that Respondent’s Probable Cause Committee had found probable cause to deny Petitioner's
application for justice officer certification pursuant to 12 N.C.A.C. .0204(c)(1) Chapter 10B, Title
12, on the grounds that on or about December 11, 2010, Petitioner “committed” the felony of
“Larceny by Employee” in violation of N.C.G.S. 14-74.

2%:15. On November 22, 2022, Petitioner requested an administrative hearing. (Res. Ex.
1). In that request Petitioner cited (a) the length of time since the Belk larceny incident, (b) the
reduction of the charged offense to misdemeanor larceny, (c) her restitution of the funds concerned,
(d) her lack of criminal activity in the intervening years since 2010, and (e) her 14 months (as of this
Proposed Decision, now 32 months) of meritorious employment with the Wake County Sheriff’s



Office. Id.

24.16. At the close of the hearing, as is the Tribunal’s practice, the Tribunal inquired of
counsel for the Commission what the Commission’s general position was on the matter. Counsel
responded that the governing rules provided no discretion regarding certification of persons found
to have committed or been convicted of a felony offense.

Based on these Findings of Fact, the Fribunal Respondent makes these:

CONCLUSIONS OF LAW

1. The Office of Administrative Hearings has had jurisdiction over this contested
case pursuant to N.C.G.S. 150B, Article 3A, following a request from Respondent under N.C.G.S.
150B-40(e) for an Administrative Law Judge to hear this contested case. In such cases the Tribunal
sits in place of the agency and has the authority of the presiding officer in a contested case under
Article 3A. The Tribunal makes a proposal for decision, which contains findings of fact and
conclusions of law. Respondent makes the final agency decision. N.C.G.S. 150B-42.

2. The parties are were properly before the Fribunal-assigned Administrative Law
Judge, in that jurisdiction and venue are were proper, and both parties received Notice of Hearing.

3. It is not necessary for the Tribunal to make findings on every fact presented at the
hearing, but rather those which are material for resolution of the present dispute. Flanders v.
Gabriel, 110 N.C. App. 438, 440, 429 S.E.2d 611, 612, (1993), affirmed, 335 N.C. 234, 436 S.E.2d
588 (1993).

4. To the extent the Findings of Fact contain Conclusions of Law, or vice versa, they
should be so considered without regard to the given labels. Matter of V.M., 273 N.C. App. 294,
848 S.E.2d 530 (2020).




5. The party with the burden of proof in a contested case must establish the facts
required by N.C.G.S. 8 150B-23(a) by a preponderance of the evidence. N.C.G.S. § 150B-29(a).
The administrative lase judge shall decide the case based upon the preponderance of the evidence.
N.C.G.S. § 150B-34(a).

6. Petitioner has the burden of proof in the case at bar. Overcash v. N.C. Dep’t of
Env’t & Natural Resources, 172 N.C. App 697, 635 S.E. 2d 442 (2006).

6:7. The General Assembly, creating the North Carolina Sheriffs’ Education and
Training Standards Commission in N.C.G.S. 17E-3, states, “The General Assembly finds and
declares that the office of sheriff, the office of deputy sheriff and the other officers and employees
of the sheriff of a county are unique among all of the law-enforcement officers of North Carolina.
... The offices of sheriff and deputy sheriff are therefore of special concern to the public health,
safety, welfare, and morals of the people of the State. The training and educational needs of such
officers therefore require particularized and differential treatment from those of the criminal justice
officers certified under Article 1 of Chapter 17C of the General Statutes.” N.C.G.S. 17E- 1
(condensed).

%8. InN.C.G.S. 17E-4, “Powers and Duties of the Commission,” the General Assembly
authorizes Respondent to make enforceable “rules and regulations” and “certification procedures”
regarding such officers in a number of areas. Most specific to this case, N.C.G.S. 17E-4(3)
authorizes Respondent to “certify, pursuant to standards that it may establish for the purpose,
persons as qualified under the provisions of this Chapter who may be employed at entry level as
officers.”

89. N.C.G.S. 17E-7, “Required standards,” directs and authorizes Respondent to set
certain standards for appointment of justice officers, and “may fix other requirements, by rule and
regulations, for the employment and retention of justice officers... .” Id. at (c).

9:10. Respondent’s authority to impose standards for certification of justice officers is
recognized by our Supreme Court. Britt v. N. Carolina Sheriffs’ Educ. & Training Standards

Comm'n, 348 N.C. 573, 501 S.E.2d 75 (1998).




Fhe Rules-attssue

12.11. “Every justice officer employed or certified in North Carolina shall: (10) not have
committed or been convicted of a crime or crimes specified in 12 N.C.A.C. 10B .0307” 12
N.C.A.C. 10B.0301(10)

13:12. “Consistent with and subject to the requirements of 12 NCAC 10B .0204, every
justice officer employed or certified in North Carolina shall not have committed or been convicted
by a local, state, federal, or military court of: (1) a felony.” 12 N.C. Admin. Code 10B.0307
(pertinent part).

14-13. 12 N.C.A.C. 10B.0204 holds:

@ The Commission shall revoke or deny the certification of a justice officer
when the Commission finds that the applicant for certification or the
certified officer has committed or been convicted of:

1) a felony; or
2 a crime for which the authorized punishment could have been
imprisonment for more than two years.

1d. (emphasis supplied).

15:14. “As used in statutes, the word ‘shall’ is generally imperative or mandatory.” Silver
v. Halifax Cty. Bd. of Commissioners, 371 N.C. 855, 863-64, 821 S.E.2d 755, 761 (2018). “May,”
by contrast, is intended to convey that the power granted should be exercised with discretion. 1d.
(emphasis supplied).

16:15. “Felony” means any offense designated a felony by the laws, statutes, or ordinances
of the jurisdiction in which the offense occurred. 12 N.C.A.C. 10B.0103(11).

17.16. “Commission” as it pertains to criminal offenses means a finding by the North
Carolina Sheriffs’ Education and Training Standards Commission or an administrative body,
pursuant to the provisions of G.S. 150B, that a person performed the acts necessary to satisfy the
elements of a specified criminal offense. 12 N.C. Admin. Code 10B.0103(16); see also 12
N.C.A.C. 10B.0307




2+17. In determining whether a person “committed” a crime, the Commission does not
“attempt to interpret North Carolina’s criminal code,” but instead must “use pre-established
elements of behavior which together constitute an offensive act. The Commission relies on the
elements of each offense, as specified by the Legislature and the courts.” Mullins at 347, 302
(emphasis supplied). See State v. Eastman, 113 N.C. App. 347, 351, 438 S.E.2d 460, 462 (1994):
“The State failed to show any instance where the defendant [a state employee at the Governor
Morehead School] could exercise sovereign power at any time in the course of his employment.

[13 1 2

23:18. Petitioner has never been convicted of or pleaded guilty to any felony, including
N.C.G.S. 14-74, in the General Court of Justice. The initial question is whether Petitioner
nonetheless “committed” this felony under Respondent’s rules as alleged by the Probable Cause
Committee.

24-19. N.C.G.S. 14-74 is defined by statute:

If any servant or other employee, to whom any money, goods or other
chattels, or any of the articles, securities or choses in action mentioned in
G.S. 14-75, by his master shall be delivered safely to be kept to the use of
his master, shall withdraw himself from his master and go away with such
money, goods or other chattels, or any of the articles, securities or choses in
action mentioned as aforesaid, or any part thereof, with intent to steal the
same and defraud his master thereof, contrary to the trust and confidence in
him reposed by his said master; or if any servant, being in the service of his
master, without the assent of his master, shall embezzle such money, goods
or other chattels, or any of the articles, securities or choses in action
mentioned as aforesaid, or any part thereof, or otherwise convert the same
to his own use, with like purpose to steal them, or to defraud his master
thereof, the servant so offending shall be guilty of a felony: Provided, that
nothing contained in this section shall extend to apprentices or servants
within the age of 16 years. If the value of the money, goods, or other
chattels, or any of the articles, securities, or choses in action mentioned in



G.S. 14-75, is one hundred thousand dollars ($100,000) or more, the person
is guilty of a Class C felony. If the value of the money, goods, or other
chattels, or any of the articles, securities, or choses in action mentioned in
G.S. 14-75, is less than one hundred thousand dollars ($100,000), the person
is guilty of a Class H felony

N.C.G.S. 14-74 (emphasis supplied).

25:20. The elements of larceny by employee are: (1) the defendant was an employee of
the owner of the stolen goods; (2) the goods were entrusted to the defendant for the use of the
employer; (3) the goods were taken without the permission of the employer; and (4) the

defendant had the intent to steal the goods or to defraud his employer. State v. Frazier, 142 N.C. App.
207, 209, 541 S.E.2d 800, 801 (2001).

26:21. Applied to the evidence here, primarily through Petitioner’s testimony:

(@) On December 11, 2010, Petitioner was an employee of Belk’s.

2)}(b) The goods and money at issue (the statute specifically includes “money”)
were entrusted to Petitioner for the use and benefit of her employer, Belk’s.

3)(c) The monies, at least, were taken without permission of Belk’s.

{4)(d) Petitioner had the intent to defraud Belk’s by both giving an excess refund
and by selling goods at less than their stated prices, both without the
permission of Belk’s.

{5)(e) Additionally, as required by the statute, Petitioner was over age 16 at the time
of these actions (Res. EX. 7).

2#:22. Petitioner, almost exclusively by her own testimony, “performed the acts necessary
to satisfy the elements” of N.C.G.S. 14-74. Therefore, by mechanistic application of the rules,
Respondent, in December 2010, “committed” the felony of “Larceny by Employee.”
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behavior would be no barrier to her law enfercement-aspirations:
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dee&%%%pm&ableea%eﬂwt—ﬁeﬁ%ener—eemmmedﬁ Based on the foreqomq Fmqus of Fact and
Conclusions of Law, it is hereby ORDERED that Petitioner’s justice officer certification is DENIED

PERMANENTLY for her commlttlnq the felony offense of “Larceny by Employee” Was—undepthe

sewmg—th#ak%@ee&%he&ﬁﬂs—eﬁe&as—a%eﬁeﬂﬂeﬁ—eﬁeeﬁpursuant tO 12 N C.A. C 10B
.0204(a)(1).

IT IS SO ORDERED.

This the day of , 2023.

Alan Jones, Chairman
North Carolina Sheriffs’ Education and
Training Standards Commission
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CERTIFICATE OF SERVICE

The undersigned does hereby certify that a copy of the foregoing PROPOSED FINAL
AGENCY DECISION has been duly served upon the Petitioner by mailing a copy to the address
below:

Fallon Coffer
4505 McCrimmon Parkway
Apt. 2408
Morrisville, North Carolina 27560

This the 16" day of August, 2023.

JOSHUA H. STEIN
Attorney General

/sl Kirstin J. Greene

Kirstin J. Greene

Assistant Attorney General
ATTORNEY FOR THE COMMISSION
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