STATE OF NORTH CAROLINA IN THE OFFICE OF

ADMINISTRATIVE HEARINGS

COUNTY OF DURHAM 23 DOJ 05109
ALEX ABOUSSLEMAN,
Petitioner,
EXCEPTIONS

NORTH CAROLINA SHERIFFS’
EDUCATION AND TRAINING
STANDARDS COMMISSION,

Respondent.
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The following Exceptions to the Proposal for Decision prepared by the Honorable
Michael C. Byrne, Administrative Law Judge, and filed in the Office of Administrative
Hearings on June 24, 2024, are hereby submitted to the North Carolina Sheriffs’ Education
and Training Standards Commission for consideration in its Final Agency Decision.

1.

Counsel has made minor typographical and grammatical changes as
necessary to make the proposal appropriate for Final Agency Decision.

2. Findings of Fact #6 and #7 should be amended as follows to reflect the
procedural posture of the case:

6. Autumn Elder was the alleged victim of an “Assault on a Female” charge
against Petitioner. The Administrative Law Judge found Elder was not a
credible witness.

7. Rick Sisson is the stepfather of Petitioner's former spouse, Alison
Aboussleman. Sisson was the alleged victim of a “Cyberstalking” criminal
offense by Petitioner. The Administrative Law Judge found Sisson was not a
credible witness.

Findings of Fact #10 should be amended as follows to include an additional
fact from the evidence and to remove an unnecessary case citation:

10.Petitioner, until the events here, had no criminal history other than minor
traffic offenses. There was evidence at the hearing that Petitioner later
received a traffic charge, subsequently dismissed. That charge was for hit and
run at an ABC Store in Durham County. However, that charge occurred after
the probable cause determination and there is no evidence it was considered
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Findings of Fact #15 should be amended as follows to include an additional
fact supported by the evidence:

15. Petitioner and Elder told Ferraro widely divergent stories about the
origination of the incident. Petitioner said the altercation began when he and
Elder were discussing a hypothetical “end of the world” scenario and Elder
became upset and physically attacked him. Elder said she was in her
bedroom saying a prayer and that Petitioner entered the room and physically
attacked her when she was unable to give Petitioner the location of his keys.
Petitioner testified that he recalled Elder being a position in the bedroom in
which it appeared she was praying.

Findings of Fact #22 and #25 should be amended as follows to correctly
reflect the facts presented:

22. Ultimately, neither Ferraro nor her fellow officers could determine the
primary aggressor. (Res. Ex. 3). The officers decided not to arrest either
party. Both Petitioner and Elder were charged with Simple Assault.
Subsequently, a person or persons unknown, presumably the Wake Burham
District Attorney’s Office, “upgraded” Petitioner's charge to Assault on a
Female. All criminal charges related to the incident were ultimately
dismissed.

25.The account provided by Elder and the Petitioner are diverse.
Regardless, the evidence is that they were engaged in an altercation in which
Petitioner held elder down on the roor and she had photographs deplctmg
her i lnjurles A :

Findings of Fact #27 should be amended as follows to remove unnecessary
language:

27. Petitioner made at least one payment under this agreement and testified
that he made a second one. Elder testified that Petitioner refused to pay other
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Findings of Fact #33 and #34 should be amended as follows:

33. The Tribunal finds as a fact that March 23, 2023, Petitioner sent multiple
text messages to the group text (Res. Ex. 7) (the “March 23 messages”). The
Tribunal also finds as a fact that Petitioner sent 25-281 text messages to the
group text on that date, including two images of Alison Aboussleman that he
took a screen shot of from a video she had posted on social media.

34. Respondent’s Probable Cause Determination (Res. Ex. 11) states that
“Specifically, on or about March 23, 2023, you unlawfully did repeatedly
telephone Alison Aboussleman and sent over forty text messages after being
told to stop.” This statement is unsupported by the evidence. Respondent’s
Exhibit 7 shows 25-28 text messages, not “over forty”. There is nothing evident
in the March 23 messages where any recipient “told Petitioner to stop.” Allison
Aboussleman and Rick Sisson testified that they told Petitioner to stop and to
only communicate with them about Allison and Alex’s son.

Findings of Fact #38 should be amended as follows to include facts
concerning the number of phone calls and text messages Alison Aboussleman
received separate and apart from the group text messages:

38. Of the 28 March 23 messages, only eight by their plain wording are
addressed directly to Alison Aboussleman. The balance of messages
appears to be directed at Sisson. Alison Aboussieman testified that on the
same date, Petitioner called her approximately 25-30 times and texted her
individually around 30 times, in addition to the texts he sent the group.

Findings of Fact # 40 should be amended as follows to include an additional
fact presented in evidence:

40. At no time in the March 23 messages did any recipient respond and ask
Petitioner to stop texting, though Alison Aboussleman early in the March 23
messages replied that she had previously called the police on Petitioner
“Because you are harassing me and my family and emotionally abusing our
son.” Alison and Rick Sisson testified they told Petitioner not to communicate
with them unless it was about Alison and Alex’s son. (Res. Ex. 7).

Findings of Fact # 42 should be amended as follows to include an additional
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10.

11.

12.

13.

fact presented in evidence:

42.The warrant for the Alison Aboussleman charges alleged that on or about
March 23, 2023, Petitioner “unlawfully and willfully did telephone Alison
Aboussleman repeatedly for the purposes of annoying, harassing [sic] Alison
Aboussieman at the called number.” In addition, the warrant alleges
Petitioner “unlawfully and willfully did electronically communicate to Alison
Aboussleman repeatedly for the purpose of annoying, terrifying, harassing
Alison Aboussieman.” (Res. Ex. 8)

Findings of Fact #49 should be amended as follows to include an additional
fact presented in evidence:

49.All criminal charges against Petitioner stemming from the March 23
messages and repeated phone calls to Alison Aboussleman were ultimately
dismissed (Res. Ex. 8). The documents note as the reason for dismissal,
“Protective Order in place. Victim does not wish to proceed.” Id.

Findings of Fact #51 should be amended as follows to address the procedural
posture of the case:

51.The Tribunal found finds-as-a-fast-that Sisson’s criminal complaint against
Petitioner made with the intent of initiating a criminal charge to influence the
apparent custody disputes between Petitioner and Alison Aboussleman and
not out Sisson’s legitimate belief that he was the victim of a crime.

Findings of Fact # 53 should be amended as follows to include additional
testimony of Petitioner:

53.Petitioner also voluntarily underwent a mental health and alcohol
assessment after the charges, but said that he did so because “l knew they
were going to ask me to do it.” T 121.Petitioner testified that he doesn't think
he is “irresponsible” when he drinks and said “I think it's very controllable. I'm
responsible when | drink alcohol.” T 215-216. Contrary to that assertion, all of
the incidents here appear to have occurred when Petitioner was consuming
alcohol.

Conclusions of Law # 5 should be amended as follows to delete unnecessary
terminology:

5.The question presented by this case is whether Petitioner “committed”
certain criminal offenses for which he was never convicted of or pleaded gquilty
to in a court of law, and whether he presently possesses the good moral
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character required of law enforcement officers in North Carolina.

14.  Conclusions of Law #7-11 should be deleted in their entire as they
unnecessary and the remaining paragraphs be renumbered accordingly:

and-capricious. Devalle v. N. Carolina Sheriffs’ Educ. & Training Standards
Comm’n, No. COA22-256, 2023 WL 3470876 (N.C. Ct. App. May 16, 2023).

This includes Respondent’s operation and interpretation of its own rules and
standards. |d.[4

15.  Conclusions of Law # 12 (originally COL#14) should be deleted in its entire as
it is unnecessary:




16.

17.

Conclusions of Law #9 (originally COL# 15) should be amended as follows to
remove unnecessary case citations:

9.In determining whether a person “committed” a crime, Respondent does
not “attempt to interpret North Carolina’s criminal code,” but instead must
‘use pre-established elements of behavior which together constitute [a
criminal] act. The Commission relies on the elements of each offense,
as specified by the Legislature and the courts.” Mullins at 347, 302
(emphasis supplied). See State v. Eastman, 113 N.C. App. 347, 351, 438

S.E.2d 460, 462 (1994): “The-State-failed-to-show-any-instance-where-the

The original Conclusions of Law # 17-45 should be deleted in their entirety
and the following burden of proof paragraph inserted as the new COL #10 to
reflect the Commission’s position concerning burden of proof:

10.The burden of proof for cases under Article 3 of the Administrative
Procedure Act, N.C.G.S. 150B, is allocated by statute. See N.C.G.S. 150B-
25.1. There is no statutory allocation of the burden of proof in administrative
actions arising out of Article 3A of the APA. While N.C. Gen. Stat. § 150B-
40 enumerates the powers of the presiding officer, including an
Administrative Law Judge in Article 3A cases, such statute does not address
which party has the burden of proof in an Article 3A contested case hearing.
Neither has the North Carolina Constitution nor the General Assembly
addressed the burden of proof in Article 3A cases. However, the
Commission has consistently held that Petitioner has the burden of proof in
the case at bar as does a petitioner in an Article 3 case. Overcash v. N.C.
Dep't. of Env't & Natural Resources, 179 N.C. App 697, 635 S.E.2d
442 (2006) (stating that “the burden of proof rests on the petitioner
challenging an agency decision”). If a reviewing court places the burden on
the Respondent, it has met its burden.




Original Conclusions of Law #47-57 should be deleted.

18.




19.

New Conclusions of Law #12 should be added to reflect the conclusion to be
drawn from the evidence related to the assault on a female charge:

12.There is substantial evidence in the record that Petitioner committed an
assault on a female on Autumn Elder. It is undisputed that the two engaged in
a verbal and physical assault during which Petitioner held Elder down on the
floor and assaulted her during which pictures were knocked off the wall. While
the charges were dismissed by the District Attorney, originally the charaes
against Elder were dismissed, then the charges against Petitioner were raised
from simple assault to assault on a female.




20.

The original Conclusions of Law # 58, 61, 65-72 should be deleted in their
entirely as they are unnecessary for the issue of determining whether the
offense of harassing phone calls was committed:




21.

22.

New Conclusion of Law #13 should be amended as follows to reflect evidence
admitted related to the phone calls received by Alison Aboussleman:

13. Unlike-in-Gilliam-and-the “Assault on-a-Female”charge-In this case, there-is no

dispute that Petitioner sent the March 23 message and phone Alison Aboussleman
during the same time frame 25-30 times. T p 192.

New Conclusion of Law #17 should be amended as follows to remove unnecessary
information:

17. In this case, all the text messages introduced into evidence occurred within the
10



23.

24.

same 24-hour period or March 23, 2023, barring one text on March 24th and two on

March 29th. (Res . 7). Thessamant-haweveraives the date of offernse oo barch

New Conclusion of Law # 19 should be amended as follows to remove unnecessary
information:

19.The Administrative Law Judge found that Petitioner used boorish and offensive
(to a reasonable person) methods to express his anger over the custody/visitation

Original Conclusions of Law 75-79 should be deleted as they are unnecessary for
the resolution of this matter and/or contrary to the evidence presented:
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25.

Original Conclusions of Law # 84-86, 89, 91 should be deleted as unnecessary to
the resolution of this matter and/or contrary to the evidence presented:
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26.

27.

four of the five reported OAH decisions on the issue.

New Conclusions of Law # 26 should be amended to reflect the conclusion to be
drawn from the evidence related to the cyberstalking charge:

26.The—Tribunal-concludes—as—a—matter—of-law-that-there—is—insufficient-There is
sufficient evidence to conclude that with-the March 23 messages constituted the
commission Petitionercommitted of the criminal offense of “Cyberstalking.” State-w
Wi aVall¥ - = 282 ora Q4 IN- i B8-
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Original Conclusions of Law # 94-96, 98-106 concerning lack of good moral character
should be deleted as they are unnecessary and/vor contrary to the evidence
presented:
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28.

New Conclusions of Law # 30 should be amended to reflect the conclusion to be
drawn from the evidence related to the lack of good moral character:

30-This-does—hot-constitute-approval-of Petitioner's-conduct: Sending the March 23

text messages, Alison Aboussieman, engaging in a physical argument with Elder,
and Petitioner's non candld testimony at hearing constitute lack of good moral
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29.

Proposal for Decision should be revised to reflect the final decision of the
Commission as follows:

ORDERRROPOSALFOR DECISION

: : -ltis hereby
ordered that Petltloners justice officer certlflcatlon is REVOKED for a penod of five

years for the commission of the offenses of assault on a female, harassing phone calls
and cyberstalking; and indefinitely for lacking the good moral character required of a
justice officer and for the commission of four or more Class B misdemeanors.

This the 215t day of October 2024.

JOSHUA H. STEIN
Attorney General

/s/ J. Joy Strickland

J. Joy Strickland

Assistant Attorney General

N.C. Department of Justice

9001 Mail Service Center

Raleigh, North Carolina 27699-9001
Telephone: (919) 716-6401

State Bar No.: 25695

COUNSEL TO THE COMMISSION
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CERTIFICATE OF SERVICE

The undersigned does hereby certify that a copy of the foregoing EXCEPTIONS
have been duly served upon Petitioner’s counsel by mailing a copy to the address below:

Mr. Daniel Meier

Meier Law Group PLLC
100 E. Parrish St,. Suite 300
Durham, NC 27701

This the 215t day of October 2024.

JOSHUA H. STEIN
Attorney General

Attorney General

/s/ J. Joy Strickland
J. Joy Strickland
Assistant Attorney General
ATTORNEY FOR THE COMMISSION
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