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Police Shootings: Is Accountability the Enemy of
Prevention?
BARBARA E. ARMACOST*
Police officers shoot an unarmed man or woman. The victim s family and
community cry out for someone to be held accountable. In minority
communities, where a disproportionate number of officer-involved
shootings occur, residents suspect that racial animus and stereotypical
assumptions about dangerous black men played a part. Citizens seek
accountability by filing lawsuits and demanding criminal prosecutions.
They are usually disappointed: the majority of police-involved shootings
are deemed justified by police investigators and courts, and no
criminal charges are brought. If so, this is the end of the inquiry under
current legal standards and there is no accountability. There is also no
legal reason to ask why the shooting occurred and how it could have been
prevented. This Article argues that the current accountability paradigm
is hindering genuine progress in decreasing the number of policeinvolved shootings, including those motivated by racism. We need to look
beyond the limited time frame embraced by the current legal standard
and view police-involved shootings as organizational accidents.
Borrowing lessons learned from the aviation and healthcare fields, this
Article urges a prevention-first approach that applies systemic analysis
to what are systems problems. In these sectors, investigations of tragic
accidents employ Sentinel Event Review, a systems-oriented strategy that
looks back to discover all the factors that contributed to the event and
looks forward to identify systemic reforms that could mitigate the chance
of recurrence. The goal is to create systemic barriers that make it more
difficult for sharp-end actors to err or misbehave. I am not arguing that
individual police officers should escape responsibility for their actions.
But our current relentless focus on accountability while an
understandable human reaction has become the enemy of prevention in
the very communities that need it most.
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I. INTRODUCTION
Societal outrage over the death of civilians at the hands of police may be
near an all-time high. The relentless litany of tragic deaths Stephon Clark,1

1 Courtney Teague & Amy B. Wang, Sacramento Police Officers Who Fatally Shot

Stephon Clark Will Not Be Charged, Prosecutor Says, WASH. POST (Mar. 2, 2019),
https://www.washingtonpost.com/nation/2019/03/02/sacramento -police-officers-who
-fatally-shot-stephon-clark-will-not-be-charged-prosecutor-says/?utm_term=.8b19d9
cd72cb [https://perma.cc/HK9M-3H7J].
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Eric Logan,2 Justine Ruszczyk Damond, 3 Laquan McDonald,4 Eric Garner,5
Freddie Gray,6 Sandra Bland,7 Philando Castile,8 Tamir Rice,9 Alton Sterling,10
Michael Brown,11 Trayvon Martin,12 and others named and unnamed has
provoked street protests and recurring calls for prosecutorial intervention.
Families, neighbors, and communities want police officers to explain why they
found it necessary to use deadly force. Society looks to prosecutions and civil
damages actions to provide accountability by unearthing the truth about the
circumstances of the shooting, imposing sanctions for wrongdoing, and
deterring any misconduct that may have led to the incident. People are dead and
we thirst for justice. Officers must be held accountable, we cry. This must
never be allowed to happen again.
2 Associated Press, Special Prosecutor Named to Investigate South Bend Shooting of
Eric Logan, PBS (July 3, 2019), https://www.pbs.org/newshour/nation/specialprosecutor-named-to-investigate-south-bend-shooting-of-eric-logan [https://perma.cc
/65GY-23X8].
3 Emily Shapiro, Ex-Minneapolis Police Officer Sentenced to 12.5 Years for Fatal
Shooting of Justine Ruszczyk Damond, ABC NEWS (June 7, 2019), https://abcnews.go
.com/US/minneapolis-police-officer-sentenced-fatal-shooting-justine-ruszczyk/story
?id=63547748 [https://perma.cc/DZ7W-HHS6].
4 Lorraine Swanson, Van Dyke Atty. Warns of Ferguson Effect Amid Historic
Verdict, PATCH (Oct. 5, 2018), https://patch.com/illinois/chicago/verdict-reached-vandyke-murder-trial [https://perma.cc/UYS9-K4S3].
5 Josh Sanburn, Behind the Video of Eric Garner s Deadly Confrontation with New
York Police, TIME (July 22, 2014), https://time.com/3016326/eric-garner-video-policechokehold-death/ [https://perma.cc/XG5S-NPC2].
6 Associated Press, Freddie Gray s Death in Police Custody What We Know,
BBC NEWS (May 23, 2016), https://www.bbc.com/news/world-us-canada-32400497
[https://perma.cc/5CGW-KNJV].
7 Oliver Laughland, Sandra Bland: Video Released Nearly Four Years After Death
Shows Her View of Arrest, GUARDIAN (May 7, 2019), https://www.theguardian.com/usnews/2019/may/07/sandra-bland-video-footage-arrest-death-police-custody-latest-news
[https://perma.cc/X824-2KH7].
8 Teresa Nelson, Two Years After the Police Killing of Philando Castile, Justice
Continues to Be Denied, ACLU (July 6, 2018), https://www.aclu.org/blog/racialjustice/two-years-after-police-killing-philando-castile-justice-continues-be-denied
[https://perma.cc/PPC7-L4YH].
9 Eric Heisig, Tamir Rice Shooting: A Breakdown of the Events that Led to the 12Year-Old s Death, CLEVELAND.COM (Jan. 13, 2017), https://www.cleveland.com/courtjustice/2017/01/tamir_rice_shooting_a_breakdow.html [https://perma.cc/U7JE-CCP6].
10 Eric Levenson, Baton Rouge Police Chief Apologizes for Hiring the Officer Who
Killed Alton Sterling, CNN (Aug. 1, 2019), https://www.cnn.com/2019/08/01/us/altonsterling-baton-rouge-police/index.html [https://perma.cc/W8QF-CXD6].
11 Timothy Williams,
New Investigation, N.Y. TIMES (Aug. 15, 2019), https://www.nytimes.com/2019/08/09/
us/ferguson-michael-brown.html [https://perma.cc/5L7G-Q8AA].
12 Karen Grigsby Bates, A Look Back at Trayvon Martin s Death, and the Movement It
Inspired, NPR (July 31, 2018), https://www.npr.org/sections/codeswitch/2018/07/
31/631897758/a-look-back-at-trayvon-martins-death-and-the-movement-it-inspired
[https://perma.cc/Q7EG-S37D].
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And yet it does happen again. Multiple factors contribute to this, perhaps
predominant among them, ongoing structural racism.13 Unarmed AfricanAmerican individuals are 3.5 times more likely to be shot by police than
unarmed white persons.14 Efforts to hold individual officers directly accountable
for their racially motivated actions, though, may be the enemy of prevention.
Without in any way minimizing the reality of racism, we need to address police
shootings from a different angle. This Article argues that the current
accountability paradigm targeting the officer who pulled the trigger is
actually hindering genuine progress in decreasing the numbers of these
tragedies, including those motivated by racism.
We need to understand police shootings (and other acts of excessive force
that result in the death of unarmed civilians) as tragic organizational accidents.
We need a shift towards a prevention-first approach that applies systemic
analysis to what are systems problems.
The current accountability paradigm is fundamentally flawed for three
related reasons. First, the idea that successful prosecutions and lawsuits after a
police-involved shooting will prevent future tragedies relies on several related,
but fundamentally flawed assumptions:15 it assumes that police shootings result
solely (or primarily) from individual misconduct by the person who pulled the
trigger, that police reform should focus on changing the behavior of these
officers, and that lawsuits against individual officers will result in the kinds of
changes that will reduce the incidence of police violence.16
In fact, the killing of unarmed civilians by police results from multiple
causes, both human and systemic, that set the stage for the tragic moment when
the shot was fired. Our current focus on only the immediate causer and the
narrow time frame that defines his actions ignores this broader set of causal
factors. This is not to say that the shooter is not blameworthy. But the single13 Brentin Mock, How Structural Racism Is Linked to Higher Rates of Police Violence,
CITYLAB (Feb. 15, 2018), https://www.citylab.com/equity/2018/02/the-role-of-structuralracism-in-police-violence/553340/ [https://perma.cc/2NGU-KS2K].
14 Roland G. Fryer, Jr., Reconciling Results on Racial Differences in Police Shootings
1 (Nat l Bureau of Econ. Research, Working Paper No. 24238, 2018).
15 Many scholars, including myself, have argued that even apart from the systemic
arguments I am making in this Article criminal prosecutions and civil damages actions are
largely ineffective in regulating police misconduct. See, e.g., Barbara E. Armacost,
Organizational Culture and Police Misconduct, 72 GEO. WASH. L. REV. 453, 464 77 (2004);
Daniel J. Meltzer, Deterring Constitutional Violations by Law Enforcement Officials:
Plaintiffs and Defendants as Private Attorneys General, 88 COLUM. L. REV. 247, 285 86
(1988) (arguing the deterrent effect of civil damage payments by municipalities on the
conduct of individual officers remains highly questionable); Samuel Walker, The New
Paradigm of Police Accountability: The U.S. Justice Department Pattern or Practice Suits
in Context, 22 ST. LOUIS U. PUB. L. REV. 3, 18 19 (2003). These arguments have been
thoroughly and exhaustively explored and are widely accepted by scholars. I do not rehash
them here.
16 Walker, supra note 15, at 7.
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minded focus on the officer who discharged his weapon leaves the officer s
colleagues embedded in the same organization that led to his mistakes. It misses
the opportunity to address the systemic and organizational features that make it
possible (or probable) that individual officers will continue to make mistakes or
misbehave.
The second reason the accountability paradigm is flawed is that its tools
civil and criminal actions and internal police department investigations ask the
narrow question of whether the shooting was justified or reasonable at the
precise moment the shot was taken.17 When a shooting is deemed justified, all
other examination of the tragedy ceases. This adds to the tragedy, since further
examination could illuminate its root causes and point us to systemic reforms
that could reduce the incidence of future officer-involved shootings.
It is easy to miss the perverse implications of this analysis. The very word
justified implicitly assumes that this shooting, and shootings like it, are
unavoidable or even desirable. By applying a case-by-case inquiry, however,
the analysis never squarely asks the question whether these kinds of shootings
shootings under these or similar circumstances are reasonable or societally
justified. In addition, the terms reasonable and justified deeply fail to
express adequately the human values at stake: every loss of human life is
regrettable and every police shooting a tragedy, even if at the moment the shot
was taken the police officer reasonably believed it was necessary.
Third, the current accountability paradigm is inadequate because it applies
a single-dimension analysis to an entity a police department which
organizational management experts would define as a complex and tightly
coupled organization.18 Such organizations by their nature are highly
susceptible to systems failure.19 Yet present investigations do not apply systemsoriented analysis and review. This in turn prevents us from identifying the
correspondingly wider range of potential preventative measures that could (or
must) be taken to prevent similar tragic shootings in the future.
Many other actors may have contributed to the circumstances or increased
the risks that led to the fatal moment; for example, the dispatcher who sent the
officer to the scene, the supervisors who wrote the use-of-force policies, the
managers who trained on those policies, the magistrate who signed an arrest
warrant, or the legislature that set the terms of the officer s arrest authority. Nonhuman factors, such as overtime or moon-lighting policies that promote
overwork, unenforced discipline rules, patterns of repeated risk-taking behavior,
pressure to effectuate quotas of arrests or stops, stop-and-frisk policies, laws that
define crimes and regulate police powers, and cultural patterns that promote
over-aggressive policing, may also have contributed to the officer s actions.
17 See Graham v. Connor, 490 U.S. 386, 388 (1989); City & Cty. of S.F. v. Sheehan,
135 S. Ct. 1765, 1777 (2015); infra note 275 (discussing circuit split on precise time frame
for determining reasonableness in excessive force cases).
18 See infra Part II.B for a discussion of police departments as complex systems.
19 See CHARLES PERROW, NORMAL ACCIDENTS 5 (1984).
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If the goal is not only punishment and accountability for individual actions,
but also prevention of future similar harm-causing incidents, then it is essential
that these other causes be part of the analysis. We must move beyond the current
strategy of looking backward to identify errors to a forward-looking approach
that employs the kind of systems-oriented review that is currently not available
as part of the adversarial process of criminal prosecution and civil litigation. 20
Sadly, accountability review fails even if it succeeds in holding the shooter
responsible. Consider the recent prosecution of Officer Van Dyke, who was
convicted of second-degree murder and sixteen counts of aggravated battery in
the shooting death of Laquan McDonald.21 The prosecutor called the verdict a
satisfying victory and McDonald s family called it justice. 22 The AfricanAmerican community filled the streets to celebrate the first guilty verdict in fifty
years in connection with a Chicago police-involved shooting.23 Officer Van
Dyke will spend at least ten years in prison.24 But police leaders say the sixteen
shots that killed Laquan McDonald were absolutely justified, that politicians
have used this case . . . to really kick around the Chicago Police
Department. 25 Van Dyke s attorney, Daniel Herbert, warned that the verdict
will make police officers into security guards who will be unwilling to get
out of the car to confront somebody. 26 The community is overjoyed with the
verdict while the Fraternal Order of Police calls it a sham trial, and Herbert
echoed it as a sad day for law enforcement. 27 Will anything change as the
parties talk past each other? No one seems to be asking why this happened.
To outsiders, there may seem to be a variety of responses giving voice to
community outrage. But as I will argue, none of these as currently structured
internal investigations, civilian reviews, mayoral task forces are sufficiently
reliable, thorough, independent, or systemic. Moreover, because all focus on

20 The Supreme Court has foreclosed forward-looking, equitable remedies that have
been useful in other contexts, including school desegregation and prison reform. See City of
L.A. v. Lyons, 461 U.S. 95, 112 (1982). Entity lawsuits, which are designed to hold the entity
liable for the immediate causer s actions, do not produce the kind of systems-oriented review
I am advocating for here. Pattern or practice lawsuits against municipalities and 42 U.S.C.
§ 14141 lawsuits are also limited in addressing systemic issues involving additional actors
and latent causes.
21 Swanson, supra note 4.
22 Id.
23 Id.
24 See id.
25 Nick Blumberg, Police Union President Defends Van Dyke, Vows Appeal, WTTW
(Oct. 5, 2018), https://news.wttw.com/2018/10/05/police-union-president-defends-van
-dyke-vows-appeal [https://perma.cc/V79M-BVMR].
26 Andy Grimm & Jon Seidel, 16 Shots, a Guilty Verdict and a Chicago Cop Goes to
Jail for Killing a Teen, CHI. SUN TIMES (Oct. 5, 2018), https://chicago.suntimes.com/
2018/10/5/18422864/16-shots-a-guilty-verdict-and-a-chicago-cop-goes-to-jail-forkilling-a-teen [https://perma.cc/75WS-G6EW].
27 Blumberg, supra note 25; Swanson, supra note 4.
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accountability, the queries that could raise reforms advancing prevention are
absent.28
Given racial realities, it is tempting to say, We know why this happened: a
white police officer, motivated by racial animus and stereotypical assumptions
about dangerous black men, shot a black man again. Even when this account
is partially true, individual racism is not a sufficient causal story if the goal is to
prevent the next shooting. We need to be asking a whole series of deeper why
questions that go behind the racial explanation to uncover the systemic factors
that enabled the officer s actions, including factors that facilitated the officer s
race-motivated actions.
In short, what is needed instead is a paradigm focused primarily on
prevention. For it, we can borrow from lessons learned in the aviation and
healthcare fields. In these sectors, investigations of tragic accidents employ
Sentinel Event Review (SER), a systems-oriented approach utilizing analytic
tools, like root cause analysis, to both look back to understand all the factors
contributing to the event and look forward towards the kinds of systemic

28 After the Van Dyke trial, for example, Mayor Rahm Emanuel created the Chicago
Police Accountability Task Force, which issued a scathing report on April 13, 2016. Monica
Davey & Mitch Smith, Chicago Police Dept. Plagued by Systemic Racism, Task Force
Finds, N.Y. TIMES (Apr. 13, 2016), https://www.nytimes.com/2016/04/14/us/chicagopolice-dept-plagued-by-systemic-racism-task-force-finds.html [https://perma.cc/EH
S3-KT8G]. The Department of Justice also initiated an investigation, publishing its report,
equally critical, in January 2017. Rebecca Hersher, DOJ: Severely Deficient Training Has
Led to Pattern of Abuse by Chicago Police, NPR (Jan. 13, 2017), https://www.npr.org/
sections/thetwo-way/2017/01/13/509646186/doj-severely-deficient-training-has-ledto-pattern-of-abuse-by-chicago-police [https://perma.cc/73UG-CQZW]. In April 2016,
the City of Chicago indicated it would move toward signing a consent decree for courtsupervised police reform. Jonah Newman, Five Things to Watch as CPD Consent Decree
Moves Forward, CHI. REP. (July 27, 2018), https://www.chicagoreporter.com/fivethings-to-watch-as-cpd-consent-decree-moves-forward/ [https://perma.cc/69VM-96
B3]. But all these efforts stalled when former Attorney General Jeffrey Sessions stated that
he would not enforce such consent decrees. Aamer Madhani, Federal Judge Approves
Consent Decree to Reform Chicago Police Department, USA TODAY (Jan. 31, 2019),
https://www.usatoday.com/story/news/nation/2019/01/31/chicago -police-department
-consent-decree-reforms-attorney-general-lisa-madigan/2734415002/ [https://perma
.cc/63W2-CTHW]. In August 2017, former Illinois Attorney General Lisa Madigan filed a
federal lawsuit seeking court ordered police reform in Chicago. Id. Finally, nearly two years
later, a federal judge approved a plan calling for policy changes, noting that the process of
Dan Hinkel, Judge Approves Historic Court Order Aimed at
Reforming Chicago Police Department: Let Us Begin , CHI. TRIB. (Feb. 1, 2019),
https://www.chicagotribune.com/news/breaking/ct -met-chicago-police-oversight-dec
ree-20190131-story.html [https://perma.cc/GWQ8-S8TV].
the Chicago Fraternal Order of Police, was the most vocal opponent of the reform plan. Id.
For a discussion of the inadequacy of administrative reviews and civilian oversight board
reviews for preventative reform, see John Hollway et al., Root Cause Analysis: A Tool to
Promote Officer Safety and Reduce Officer Involved Shootings over Time, 62 VILL. L. REV.
882, 893 94 (2017).
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reforms that could mitigate the chances of recurrence.29 In aviation, SER is
credited with dramatically increasing safety: there has been no major airline
accident involving an American commercial airplane since 2009.30 In the
healthcare field, systems-oriented review has led to a drastic reduction of certain
kinds of accidents and errors because of its focus on systems solutions rather
than on reducing human error.31
In Part II, drawing on the seminal work of Charles Perrow,32 I argue that we
must see police shootings not only as human-caused actions but as systems
accidents, meaning that they involve unanticipated interaction of multiple
failures in a complex system. I show how police departments are the kinds of
complex, tightly bound organizations that Perrow shows are especially
susceptible to system failures.
Perrow advanced our understanding of the kinds of organizations most
susceptible to system failure but did not offer strategies for how to implement
post-failure investigations in ways that could prevent future tragedies. This work
was pioneered by James Reason.33 He applied an early version of root cause
analysis (RCA), which has helped investigators understand the latent conditions
underlying such system failures. I discuss Reason s work in Part III, exploring
its application to aviation accidents and medical mistakes. This Part ends with a
discussion of early applications of root cause analysis (systems review) to
wrongful convictions and other criminal justice errors.
In Part IV, in an effort to make the concept of RCA more three-dimensional,
I apply this analytical tool to the tragic shooting of twelve-year-old Tamir Rice

29 See Sentinel Events Initiative, NAT L INST. JUST. (Nov. 1, 2017),
https://www.nij.gov/topics/justice-system/Pages/sentinel-events.aspx [https://perma
.cc/AZ8V-XZ9J].
30 Leslie Josephs, The Last Fatal U.S. Airline Crash Was a Decade Ago. Here s Why
Our Skies Are Safer, CNBC (Feb. 13, 2019), https://www.cnbc.com/2019/02/13
/colgan-air-crash-10-years-ago-reshaped-us-aviation-safety.html [https://perma.cc/
T7GU-CM6G].
31 See, e.g., PETER PRONOVOST & ERIC VOHR, SAFE PATIENTS, SMART HOSPITALS 24
51 (2010) (describing how checklists reduced the risk of central line infections to nearly
zero ); see also ATUL GAWANDE, THE CHECKLIST MANIFESTO HOW TO GET THINGS RIGHT
(2009) (discussing how a simple checklist can reduce surgery deaths and complications).
See generally SUZANNE GORDON ET AL., BEYOND THE CHECKLIST: WHAT ELSE HEALTH
CARE CAN LEARN FROM AVIATION TEAMWORK AND SAFETY (2013).
32 See generally PERROW, supra note 19.
33 James Reason was a Professor of Psychology at the University of Manchester starting
in 1977, where he continues as Professor Emeritus. Reason has published multiple important
articles and books on human error and organizational processes, including most importantly,
HUMAN ERROR (1990) [hereinafter REASON, HUMAN ERROR], MANAGING THE RISKS OF
ORGANIZATIONAL ACCIDENTS (1997) [hereinafter REASON, MANAGING THE RISKS OF
ORGANIZATIONAL ACCIDENTS], and ORGANIZATIONAL ACCIDENTS REVISITED (2016). For a
general description of Reason s work, see James T. Reason, SAFETYLEADERS,
http://safetyleaders.org/superpanel/superpanel_james_reason.html [https://perma.cc/
35FM-JLCX] [hereinafter Reason, SAFETYLEADERS].
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by an officer of the Cleveland Division of Police in November 2014.34 Here I
demonstrate how the insights from this kind of structured analysis can lead to
systems solutions. Full success, though, rests on applying RCA not only to
individual incidents but also to large-scale data records that can help us find
patterns of mistakes across multiple, similar incidents.
In Part V, I supply an overview of the promise of systems-oriented review
in policing, including the use of data-informed analysis to look for repeated
causal patterns in police shootings.
Finally, Part VI briefly concludes.

II. POLICE VIOLENCE AS AN ORGANIZATIONAL PROBLEM
Police-involved shootings almost always give rise to investigations or
litigation targeting the individual officer who fired the shots. This seems like an
obvious result. It was, after all, this officer who decided to approach or confront
the suspect. It was he who determined that deadly force was necessary. He is
the one who raised his gun and pulled the trigger. This way of thinking reflects
the way we generally think about issues of causation: we tend to look at the most
proximate causer.
Lawsuits and prosecutions against the person who did the shooting also
express a legitimate demand that justice be done. Police officers power to take
a human life is an awesome and terrible power. When that power is applied
against an unarmed person or against someone who arguably posed no risk to
police, there is understandable grief, sorrow, and moral outrage. Beyond the
tragedy of a lost life, the suspect s family and community may believe that
police acted carelessly or even maliciously. In many communities there is a
history of police violence or illegality by police officers, particularly against
racial or cultural minorities.35 There is suspicion that police, investigators, and
governmental officials will not tell the truth about what really happened.
Communities rely on legal actions to get the real story out, to make sure that
someone is held accountable, to make sure that justice is done for the victim and
his family, to get bad or dangerous cops off the streets all in hopes that
lawsuits will keep police from taking other innocent lives in the future.36
Enforcing individual culpability reflects Western culture s deep
commitment to the idea that human beings have agency and act voluntarily. Our
entire criminal justice system is premised on the belief that human beings can
justifiably be held accountable for their bad behavior. Even though we know
34 See Heisig, supra note 9.
35 See, e.g., U.S. DEP T OF JUSTICE, CIVIL RIGHTS DIV., INVESTIGATION OF THE

BALTIMORE CITY POLICE DEPARTMENT 16 (2016), https://assets.documentcloud.org/
documents/3009376/BPD-Findings-Report-FINAL.pdf
[https://perma.cc/2NXZF3TT] (outlining, among other incidents, a history of racially motivated civil rights
violations by the Baltimore Police).
36 See generally SIDNEY DEKKER, JUST CULTURE 90 91 (2d ed. 2012) (describing the
role of lawsuits).
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*Officers must complete and submit this form prior to end of tour of duty*

OFFICER INFORMATION
Agency Case Number

Date

Time

Offense Location

Primary Officer

Officer ID

Secondary Officer

Officer ID

Other Involved
Officer
Officer
Involved
Officer

Officer ID

Other Involved Officer

Officer ID

On-Duty Supervisor

SUBJECT INFORMATION
Last Name

First Name

Middle

Street Address

Race

City

State

Zip Code

Sex

Date ofSecurity
Birth No.
Social

AT TIME OF ENCOUNTER WAS THE SUBJECT; (CHECK ALL THAT APPLY)

Other: _________________________________________________
None

SUSPECTED UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS
UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS
MENTALLY IMPAIRED
MENTALLY
IMPAIRED (SECTION 12 OR OTHERWISE)
AT TIME OF ENCOUNTER WAS THE SUBJECT ARMED?

FIREARM

KNIFE

YES

NO

IF YES, TYPE OF WEAPON (CHECK ALL THAT APPLY)

CLUB/BLUNT OBJECT

OTHER:_________________________________

SUBJECT’S ACTIONS
LEVELS OR RESISTANCE: (CHECK ALL THAT APPLY AND BRIEFLY EXPLAIN IN SPACE PROVIDED BELOW)

ASSAULT ON LAW ENFORCEMENT OFFICER AND/OR THIRD PARTY
AGGRESSIVE ACTIONS

(FIGHT, STRUGGLE, SHOVE, STRIKE, POSSESS WEAPON, ETC.)

PASSIVE RESISTANCE

(SITTING, LYING DOWN, REFUSE TO MOVE AND/OR COMPLY WITH INSTRUCTIONS)

RESISTING, DELAYING AND/OR OBSTRUCTING A LAW ENFORCEMENT OFFICER

CHARGES
WAS SUBJECT IDENTIFIED AND ARRESTED

YES

NO

IF SO, INDICATE CHARGES. IF NOT, EXPLAIN

OFFICER’S ACTIONS
LEVELS OF CONTROL (CHECK ALL THAT APPLY)
PHYSICAL FORCE
CANINE

FORM 51

FIREARM
ELECTRONIC CONTROL DEVICE (TASER)

CHEMICAL AGENT

BATON/IMPACT WEAPON
OTHER: _____________________________

INJURIES
DID OFFICER SUSTAIN ANY INJURIES AS A RESULT OF THE USE OF FORCE?
DID OFFICER REQUIRE MEDICAL ATTENTION?

YES

NO

YES

NO

IF YES, EXPLAIN BELOW

IF YES, EXPLAIN BELOW (EMS, HOSPITAL, ETC.)

INDICATE INJURY/IMPACT AREAS AS A RESULT OF PHYSICAL FORCE, CONDUCTED ENERGY WEAPON OR USE OF CANINE BY MARKING THE AREAS IN THE DIAGRAM BELOW.

DID SUBJECT SUSTAIN ANY INJURIES AS A RESULT OF THE USE OF FORCE?
IF YES, EXPLAIN BELOW

DID SUBJECT REQUIRE MEDICAL ATTENTION?

YES

NO

YES

NO

IF YES, EXPLAIN BELOW (EMS, HOSPITAL, ETC.)

WITNESS INFORMATION
LAST NAME, FIRST NAME

ADDRESS

PHONE NO.

LAST NAME, FIRST NAME

ADDRESS

PHONE NO.

LAST NAME, FIRST NAME

ADDRESS

PHONE NO.

NARRATIVE INSTRUCTIONS: THE NARRATIVE SHOULD REFLECT THE INCIDENT AS A CHRONOLOGICAL ACCOUNT OF FACTS AND RELEVANT EVENTS THAT OCCURRED AND RESULTED IN
THE USE OF FORCE.

OFFICER NAME/ID

OFFICER SIGNATURE

SUPERVISOR SIGNATURE
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SUPERVISOR
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I CONCUR WITH THE OFFICER’S ACTIONS AS DETAILED IN THIS “USE OF FORCE” REPORT AND THE FACTS CONTAINED HEREIN. THE OFFICER INVOLVED
FOLLOWED THE
THESTURBRIDGE
BENSON POLICE
DEPARTMENT
“USE
OFOF
FORCE”
POLICY.
FOLLOWED
POLICE
DEPARTMENT
“USE
FORCE”
POLICY.
I DO NOT CONCUR WITH THE OFFICER’S ACTIONS AS DETAILED IN THIS “USE OF FORCE” REPORT AND THE FACTS CONTAINED HEREIN. AS A RESULT I HAVE
SUBMITTED A LETTER ATTACHED TO THIS FORM WITH MY CONCERNS AND RECOMMENDATIONS TO THE APPROPRIATE AND AFFECTED COMMANDER FOR HIS
REVIEW AND EVALUATION.
COMMENTS:

REVIEWING SUPERVISOR / ID

DATE AND TIME REVIEWED

REVIEWING SUPERVISOR SIGNATURE

DATE AND TIME REVIEWED

REVIEWING COMMANDER SIGNATURE

COMMAND REVIEW
DIVISION
COMMANDER REVIEW

REVIEWING COMMANDER
COMMANDER SIGNATURE
NAME
REVIEWING

CHIEF OF POLICE REVIEW

CHIEF OF POLICE SIGNATURE

DATE AND TIME REVIEWED

SUPERVISOR
INSTRUCTIONS:
PATROL
SUPERVISOR
INSTRUCTIONS:
AFTER REVIEW, ATTACH THE CASE NARRATIVE, PHOTOS, DOCUMENTS AND OTHER CASE RELATED PAPERWORK TO THIS FORM AND FORWARD IT
COMMAND
STAFF
FOR REVIEW
NEXT THE
BUSINESS
DAY.
TO THE
DIVISION
COMMANDER
FORTHE
REVIEW
NEXT BUSINESS
DAY.
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‘We Continue to Spin in Circles.’ Inside the DecadesLong Effort to Create A National Police Use-of-Force
Database

A participant holding a sign during a march to City Hall in support of the #OccupyCityHall action for NYPD budget cuts in
Manhattan, New York, on June 29, 2020. Erik McGregor—LightRocket/Getty Images
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data in a national database. Three: Release those statistics to the public on a
regular basis.
That simple formula has been at the heart of every single police reform
proposal in modern U.S. history. Police chiefs, community members,
Republicans, Democrats, federal, and local lawmakers all agree that the
absence of a comprehensive collection of use-of-force incidents by the nation’s
police is a roadblock to reform. But despite longstanding bipartisan agreement
on the need to keep those national statistics, a 26-year-old federal law
mandating that the U.S. government collect this information, and a five-year
effort by the FBI to put the infrastructure for a database in place, Americans in
2020 still have little to no reliable data on their police departments’ use of
force across the country.
“I’ve been around so long and it seems they just keep rediscovering the wheel,”
said Geoffrey Alpert, an expert on police use-of-force and criminology
professor at the University of South Carolina. When he testified on President
Donald Trump’s Presidential Commission on Law Enforcement at the Justice
Department on June 19, it covered “the same thing I’ve talked about for 30
years” in similar meetings during the Bush, Clinton and Obama
Administrations, he said. If Americans want better police accountability, the
government needs to find a way to get police departments to document and
report their use of force to a national database, and provide them the resources
to do so. “It’s always been obvious: if we don’t know the data, how do we
identify the problem?” Alpert asked. “The only way forward is with evidence,
but we continue to spin in circles.”
As of May, only 40% of police departments across the country had submitted
information to the FBI’s National Use-Of-Force Data Collection, the most
recent effort to collect this data, an agency spokeswoman told TIME. The FBI
READ NEXT
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officers are using force across the country. “The only agencies willing to report
this were those feeling good about their data,” says Alpert.
Truly “mandatory” federal data reporting would require an act of Congress. In
other words, lawmakers would have to pass legislation requiring state and local
police departments to provide the information. Legal experts tell TIME that it’s
not clear Congress would even have the power to pass such a law; whether or
not the government can compel states to share their use-of-force data would
depend on whether it is deemed to run afoul of the anti-commandeering
doctrine, a legal principle that says the federal government can’t force states to
carry out federal programs.
Partly because of this division of responsibility between the federal
government and states laid out in the 10th Amendment, which means Congress
has little power over state and local law enforcement, there are few examples of
mandated data collection by the federal government. Experts point to the
decennial Census, which requires people to provide their information to the
government, or the 2003 Prison Rape Elimination Act, which mandates
correctional facilities to provide data on prison sexual assault.
The nationwide protests after George Floyd’s killing in May by a Minneapolis
police officer with a previous record of excessive force have revived efforts to
collect better use-of-force data. Trump’s June 16 executive order, as well as the
competing police reform bills put forward by House Democrats and Senate
Republicans, all seek to create a more complete database by tying federal grant
funding to agencies that regularly report this information up the chain.
But police chiefs, former FBI and DOJ statisticians, and law enforcement
analysts tell TIME that the current momentum is likely to hit the same
roadblocks it’s been hitting for decades —unless lawmakers focus more on what
READ NEXT

has stalled previous failed efforts and less on toothless mandates that look
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The carrot approach of offering grants to agencies might work to some extent,
some experts say. “Almost everyone is getting federal funding of some type,
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and they certainly don’t want to risk that, so it can be an effective tool,” says
Matthew Hickman, chair of the criminal justice department at Seattle
University and a former Bureau of Justice Statistics analyst. A successful
example of that approach is the way that Washington leveraged federal
highway funding to get states to comply with driving-related laws such as
establishing speed limits.
Others argue that state and local lawmakers need to work with police
departments to get them to comply. Whichever way it can be done, “agencies
should be required to participate in the FBI’s database…it should be mandatory
for all,” Steven Casstevens, the head of the International Association of Chiefs
of Police, testified to the Senate Judiciary Committee on June 16. It’s a position
the group has pushed for years, after a short-lived attempt at creating such a
national database of use-of-force incidents in the late 1990s with support from
the Bureau of Justice Statistics. “It should no longer be voluntary.”

“It’s ridiculous that I can’t tell you how many people were
shot by the police in this country.”
Trump’s executive order is almost identical to a federal law that already exists
– a provision in the 1994 crime bill signed by President Bill Clinton. Trump’s
order directs the U.S. Attorney General to “create a database to coordinate the
sharing of information… concerning instances of excessive use of force related
to law enforcement matters” between federal, state and local agencies, which
they “shall regularly and periodically make available to the public.” Similarly,
the 1994 law directed the U.S. Attorney General to “acquire data about the use
of excessive force by law enforcement officers” and that they “shall publish an
annual summary of the data acquired under this section.”
And yet, while both these orders to the Justice Department – issued 26 years
READ NEXT
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Public Contact Survey” in 1996, which released a report every three years after
surveying a random sample of U.S. residents about their encounters with
police. The latest report available, from 2015, surveyed 70,959 residents, but
contained no comprehensive data on police use-of-force incidents.
The dearth of information has led to open frustration by the nation’s top law
enforcement officials. “It’s ridiculous that I can’t tell you how many people
were shot by the police in this country last week, last year, the last decade—it’s
ridiculous,” then-FBI director James Comey admitted in February 2015.
In June of that year, the Obama Administration set into motion a separate
nationwide initiative to fill that void. The FBI’s National Use-of-Force Data
Collection, finally rolled out to great fanfare in November 2018, establishes a
framework that allows police agencies to more easily report all incidents that
result in death, “serious bodily injury” or the discharge of a firearm. “The
opportunity to analyze information related to use-of-force incidents is
hindered by the lack of nationwide statistics,” the FBI noted in its
announcement of the program, calling it the first such “mechanism for
collecting nationwide statistics related to use-of-force incidents” and
promising it would “periodically release statistics to the public.”
The collection is intended to offer “a comprehensive view of the circumstances,
subjects, and officers involved in such incidents nationwide” – exactly the kind
of data that would be useful when trying to implement specific police reforms
and identify which ones, such as changes in training or use of force policies,
actually work.
The program convened its first task force for a series of meetings in 2016 and
ran a pilot program in 2017. It established a help desk hotline and a dedicated
email address for police officers submitting the data. It also developed a web
READ NEXT
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But despite all these efforts, as of March, less than 40% of police departments
in the U.S. were enrolled in the FBI’s program and sharing their data, or 6,763
agencies covering 393,274 officers, out of a total 18,000 agencies, according to
a federal release. According to the FBI pilot study reviewed by TIME, the first
public report of the database’s statistics was “scheduled for March 2019.” But it
never materialized, and the program still has not released a report as of June
2020. An FBI spokesperson tells TIME the first publication is now expected to
be “this summer.”

“It’s not like you flip a switch and data flows in from 18,000
agencies.”
The 2017 pilot study listed a few reasons police departments would be
reluctant to participate in the database, including the man hours required to
submit the information and some technological hiccups. The report noted that
the time burden on officers entering incidents into the system was roughly 38
minutes per incident. Some agencies reported that “it was a hassle handling
the security constraints involved to enter the data collection portal.”
There needs to be recognition by those drafting legislation that for many police
departments, especially smaller ones with limited resources, data collection
requires hours of compensated time, says Hickman of Seattle University. “They
made it a federal law but Congress did not appropriate any funds to actually do
the job. It’s not like you flip a switch and data flows in from 18,000 agencies —
it’s challenging,” Hickman says. “This kind of thing will tend to hit smaller
agencies hardest, where in some cases, all personnel — including the Chief —
are out on patrol and have little spare time to comply with federal data
collections.”
There is widespread agreement that no matter what happens in Washington,
READ NEXT
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police departments statewide, which allows many of them to report it up to the
FBI database as well.
Robert Stevenson, the director of the Michigan Association of Chiefs of Police,
tells TIME that state lawmakers pushing for more police transparency and useof-force data were surprised when he told them that a federal program to
collect this data already existed. “Many have never even heard of the [FBI’s]
national database collection, even within law enforcement,” he said.
Lawmakers in Michigan agreed that the state’s police departments would
mandatorily report to the federal FBI database and those numbers would also
be released to the public. After getting the Michigan Sheriffs’ Association on
board, the state went from 0% to more than 90% reporting use-of-force by
police departments in 18 months, Stevenson said. The transparency measure
that they included further helped build trust between the police and the
community, which alleviated some of the pressure during the recent protests.
Police departments across the country should realize that collecting and
analyzing this data serves everyone, including officers, Stevenson said. “If you
don’t measure this data, how can you spot the problem? Now we’ll have the
data to have that conversation, to actually lay it out [and say], ‘Look, we’re not
massacring people left and right, and here’s where we can do better,’” he said.
“This gives us the opportunity to have that informed conversation without the
misperceptions and misinformation. It’s really important to our profession.”
For now, the police reform bills being debated in Congress — and their
competing efforts to create a more complete police use-of-force database —
remain in a stalemate. On June 24, Senate Democrats blocked debate on the
Republican policing bill, which includes a proposal for use-of-force data
collection focusing on police misconduct, condemning it for not going far
READ NEXT
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Like its many predecessors, neither bill includes an accompanying legal
mandate that could be tested in court to answer the question of whether police
can be compelled to report their data to the federal government. Even so,
longtime advocates of a national database nevertheless hope the end result will
move the country towards finally having a fuller picture of where and how
often U.S. police officers use force, and on whom.
“I have to be tentatively optimistic,” Alpert says. “I don’t want to be here in 10
years when we have another horrible event and everyone relives the same thing
again. We gotta see progress. We at least have to be able to say, ‘Last time we
got Step 1 and Step 2 done. What’s next?’”

—With reporting by Tessa Berenson/Washington
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BREVARD POLICE DEPARTMENT OPERATIONS MANUAL
POLICY NUMBER: 400-02
SECTION TITLE: USE OF FORCE
EFFECTIVE DATE: APRIL 23, 2020
LAST REVISION DATE:

Department Policy
It is the policy of the Brevard Police Department to use only the legally authorized force (both
deadly and non-deadly) in law enforcement situations.
I.

North Carolina State Law
A. In accordance with North Carolina General Statute 15A-401 (d), a Brevard Police
officer is justified in using force upon another person when and to the extent that
he/she reasonably believes it necessary:
1.
2.

To prevent the escape from custody or to effect the arrest of a person who
the officer reasonably believes has committed a criminal offense, unless the
officer knows that the arrest is unauthorized; or
To defend himself/herself or a third person from what the officer reasonably
believes to be the use or imminent use of physical force while effecting or
attempting to effect an arrest or while preventing or attempting to prevent an
escape.
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B. A Brevard Police officer is justified in using DEADLY physical force upon another
person only when it is or appears to be reasonably necessary:
1. To defend himself/herself or a third person from what the officer reasonably

believes to be the use or imminent use of DEADLY physical force; or
2. To effect an arrest or to prevent the escape from custody of a person who the
officer reasonably believes is attempting to escape by means of a deadly
weapon, or who by his/her conduct or any other means indicates that he/she
presents an imminent threat of death or serious physical injury to others
unless apprehended without delay.
C. The use of force is permissible only in response to actual or potential resistance
or aggression and only to the extent reasonably necessary for an officer to
accomplish his/her lawful purpose. EXCESSIVE FORCE IS PROHIBITED.
II. De-escalation:
Officers of the Brevard Police Department shall make every reasonable effort to de-escalate
all contacts that may lead to the use of force or have led to a use of force. The potential for
injury or worse to both subject and officer escalates as the use of force continuum increases.
The goal of the use of force is to use the minimum necessary force. De-escalation
techniques are required in all situations where circumstances allow.
III. Duty to intervene:
It is the duty of all Brevard Police officers to intervene when other officers use force that is
perceived to be unnecessary in a situation by assisting the officer in de-escalating the use of
force, reminding the officer of the Use of Force continuum or relieving the officer of the
particular use of force. Officers will report all details of the use of force so an investigation is
complete.
IV. Definitions
A. Force - To compel by physical means; Physical contact or action beyond mere
restraint (The use of handcuffs does not constitute the use of force.)
B. Lethal Force - That force which is intended to cause death or serious physical
injury or which the officer reasonably believes will create a substantial risk of
death or serious physical injury
C. Lethal Weapons - Weapons that, through normal and intended use, are likely to
cause death or serious physical injury; This category includes all issued firearms
D. Less-Lethal Weapons - Weapons that, through normal and intended use, will not
cause death or serious physical injury; This category includes batons, Tasers, and
OC Spray
E. Reasonable Belief - That belief that would cause a reasonably trained law
enforcement officer to act or think in a similar way under similar circumstances
F. Serious Physical Injury - An injury that creates a substantial risk of death; causes
serious, permanent disfigurement; or results in long-term loss or impairment of the
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function of any bodily member or organ
G. OC Spray - Aerosol spray based on the active natural ingredient oleoresin
capsicum, a derivative of various species of cayenne pepper
H. Taser - Electro-muscular disruption device that uses electrical energy to
incapacitate a subject
V. Responding to Resistance or Aggression with Lethal Force
A. An officer may respond to resistance or aggression using lethal force to protect

B.

C.
D.

E.
F.

himself/herself or others from what the officer reasonably believes to be an imminent
threat of death or serious physical injury.
An officer may respond to resistance or aggression using lethal force to effect the capture
or prevent the escape of any suspect that the officer reasonably believes to pose a
significant and imminent threat of death or serious physical injury to the officer or others.
The age and/or gender of the aggressor will not be considered a limiting factor for the
officer who is threatened with death or serious physical injury.
During the course of an arrest or investigation, an officer must decide when to draw and
when to point his/her weapon. The guideline for these actions is whenever the officer
reasonably believes that such action is necessary to protect against an imminent threat of
death or serious physical injury to himself/herself or others.
The use of lethal force against a fleeing felon who does not pose a significant and
imminent threat of death or serious physical injury to the officer or others is prohibited.
Justification for responding to resistance or aggression using lethal force must be limited
to the facts known to the officer or perceived by the officer at the time of the decision.
Facts unknown to the officer must not be considered in later determining justification of
the use of lethal force.

VI. “Response to Resistance or Aggression” Continuum
A. The Response to Resistance or Aggression Continuum is a guideline that relates

approved force to a corresponding level of resistance to arrest or aggression.
B. In response to resistance or aggression, an officer is justified in using the degree of force

that the officer reasonably believes to be necessary for self-defense or to defend others
from circumstances that are reasonably believed to be life threatening or potentially the
cause of serious physical injury. All force must be reasonably necessary. The primary
goal in a law enforcement/subject confrontation is control of the subject. In each situation,
the officer must make a conscious decision, based upon training and experience, to
escalate or de-escalate the level of control.
C. The totality of circumstances surrounding an officer's encounter with a resisting or

aggressive subject shall be considered in determining the appropriate level of force to be
used in a particular instance. Variables such as suspect size, officer size, strength
differential, proximity of bystanders, environment, presence and type of weapon and other
factors shall affect the appropriate level of force used. The amount of force used and the
order by which it is used will depend on the suspect’s level of resistance or aggression
and the circumstances the officer is faced with at the time. Once the use of force or
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resistance by a suspect stops or diminishes, force by an officer in response should
diminish or cease. An officer's proper use of force is determined by what a suspect is
doing at that time, not what may have occurred previously.
D. The use of unreasonable and unnecessary force is never justified. All force, deadly and

non-deadly, must be reasonable and necessary to accomplish an officer's duty, and
consistent with the force a reasonable and prudent officer would use under similar
circumstances. An officer acting in good faith on apparently credible information may
exercise the authority given in this policy. No amount of force is authorized to take an
action an officer knows is illegal or malicious.
VII. Levels of Force
The following graduated levels of force represent steps in the decision-making process that
guide an officer's response to resistance or aggression:

A. Step One Professional Presence-Verbal Command
Levels of subject(s) behavior: Compliance or minor psychological Intimidation (stares,
gestures, etc)
The officer assumes control of the situation through announced and/or uniformed
appearance and professional bearing. If presence alone fails, the officer begins verbal
persuasion, dialog, and command warning if necessary.
B. Step Two Soft Hands
Levels of subject(s) behavior: Verbal Non-Compliance (statements of refusal, etc)
Passive Resistance (ignoring, etc)
The officer places hand(s) on the suspect and advises the suspect that he/she is under
arrest. Any resistance beyond this point is unlawful and must be countered by the officer.
C. Step Three Pain Compliance
Levels of subject(s) behavior: Defensive Resistance (physical resistance in an attempt to
prevent or reduce pain)
Officers may use pressure point control, OC Spray, or Taser. If practical, the subject
should be warned that OC Spray or Taser will be used. Once the suspect is under
control, the pain application must be released.
Use of Tasers, OC spray, and other pain-compliance tools such as baton are not
authorized for use on a person who is merely actively resisting an officer. In the case
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Armstrong vs. Village of Pinehurst, a mentally ill person who was resisting officers by
holding onto a sign post was repeatedly “Tasered”, and eventually died. The 4th circuit
court concluded that use of the Taser for an actively resisting person was excessive.
Though the Court did not offer what level of use of force was proper for a subject who is
only resisting, our training staff determines that the first step is to get additional officers
on scene, then use Step four- mechanical compliance such as wrist locks, arm bars,
pressure points, and other pain-compliance methods with hands in these situations. If
the person changes from resistance to physically attacking officers, use of OC spray,
Taser, and all levels of the use of force continuum are available to the officer, depending
on the level of aggression.
D. Step Four Mechanical Compliance
Levels of subject(s) behavior: Defensive Resistance (physical resistance in an attempt to
prevent or reduce pain)
Usual methods of mechanical compliance include wrist-locks and arm bar or other "come
along" techniques. These techniques counter joint pressure using leverage that may be
applied using handcuffs, the PR-24 baton, or expandable baton. Orthopedic injury may
occur at this step.
E. Step Five Impact
Levels of subject(s) behavior: Active Aggression (physical aggression aimed at injuring
an officer or other person)
Impact weapons are used only when mechanical control methods are ineffective or
inappropriate. Authorized impact weapons include the expandable baton and the PR-24
baton, which an officer may carry only after being trained. Impact weapons are not issued
to every officer by policy and will only be carried under circumstances authorized by the
Chief of Police, and only by officers certified in the use of the specific impact weapon.
Blows should be initially directed toward non-lethal areas of the body. The intentional use
of punches, kicks, strikes, or like maneuvers falls at this step of the continuum. Force
used by the officer should be appropriate to the force used against the officer. The use of
hard hands (clenched fist) shall not be applied to the head area of the suspect to
overcome resistance and or aggression by officers without first exhausting all other
means of control and restraint or unless officer injury is imminent without an immediate
response. The absence of time necessary to employ a more appropriate control device
shall be the determining factor in hard hands justification in each incident.
F. Step Six Lethal Force
Levels of subject(s) behavior: Aggravated Active Aggression (physical aggression
involving a deadly weapon)
An officer will respond to resistance or aggression by applying lethal force using a firearm

Brevard Police Department Standard Operating Procedures Manual
400-02: Use of Force

to protect himself/herself or others from death or serious injury, or to apprehend a fleeing
felon when all other means of apprehension have been exhausted and the suspect
presents an imminent risk to the community. When practical, a verbal warning will be
given. Officers' actions will be dictated by the hostile actions of the suspect and the need
for immediate control.
VIII. Limitations on the Response to Resistance or Aggression
A. Lethal Force
1.

The use of a firearm for the application of lethal force in response to resistance or
aggression is authorized only as justified by state law and departmental directives. If
circumstances allow, officers will exhaust all other practical and effective means of
control before using a firearm. Officers are authorized to discharge a firearm at
another person in the performance of duty when lethal force is justified.

2.

Officers will fire their weapons only to stop and prevent an assailant from completing
a potentially deadly act. For maximum stopping effectiveness and minimal danger to
innocent bystanders, that objective is best accomplished by shooting at the center of
the target presented.

3.

Officers are prohibited from discharging firearms when it appears likely that an
innocent person may be injured, except as an ultimate measure of self-defense or in
the defense of another person when the suspect or violator is using lethal force.

4.

Officers are prohibited from discharging firearms at or from a moving vehicle except
as an ultimate measure of self-defense or in the defense of another person when the
suspect or violator is using lethal force. Officers are counseled that moving vehicles
sometimes have other occupants, sometimes hidden form the officer’s view, that
increase the risk of injury or death by the actions of the officer, so extreme caution
must be exercised in such situations.

B. Canine
The deployment of a properly trained police service dog may, under certain
circumstances, be considered a use of force. Canine deployments will be reviewed in the
context of individual circumstances as with any response to resistance or aggression.
Since BPD does not currently have canines, consideration for deploying canines will be
the responsibility of the shift supervisor in consultation with an equivalent supervisor from
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the agency who has the canine in question.
C. Display of a Firearm
Except for general maintenance, storage, or authorized training, officers should not draw,
point, or exhibit their firearms unless circumstances create reasonable cause to believe
that it may be necessary to lawfully use the weapon in conformance with state law and
departmental directives. The pointing of a firearm toward another person constitutes a
response to resistance or aggression.
After such an incident occurs, the officer will verbally notify his/her supervisor as soon as
possible, complete an Incident Report, if appropriate, and a “Use of Force report” detailing
the circumstances of the incident, and forward through his/her Shift Commander who will
conduct a preliminary investigation of the incident and will submit an overview
memorandum to the Deputy Chief of Police along with the Incident Report and “Use of
Force” report. The Deputy Chief will review all reports and may refer the incident to the
Shift Commander for further follow-up. The Deputy Chief will advise the Chief of Police of
the incident and any recommendations.
D. Carotid restraining and Choke Holds
Carotid restraining holds, choke holds, and other similar holds that choke or restrict a
person's ability to breathe or flow of blood to the brain are not trained or taught. These
holds are prohibited except when the officer reasonably believes there is an imminent
threat of serious physical injury or death to himself/herself or a third person and that
he/she has no other reasonable alternative for defending himself/herself or another
person. If carotid restraining holds, choke holds, and other similar holds that choke or
restrict a person's ability to breathe or flow of blood to the brain are used under these
extreme circumstances, the officer will cease to use this type of force as quickly as
possible. Once the person is handcuffed and under control, officers will immediately
seek medical attention for the person, whether they appear to need medical attention or
not.
E. Head Blows with Impact Tools
An officer's use of any inanimate object to strike a blow to a person's head is prohibited,
except when the officer reasonably believes there is an imminent threat of serious
physical injury or death to himself/herself or a third person and that he/she has no other
reasonable alternative for defending himself/herself or another person.
F. Use of Unconventional Weapons
Officers may be required to defend themselves or others against a deadly force attack
with whatever means are available, which may include items not normally considered to
be weapons. Officers are not restricted in the choice of implement that these
circumstances may require in defending themselves or others against another’s use of
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deadly force. Note: Utility knives may be considered such an unconventional weapon.
G. Warning shots are prohibited.
IX.

Impact Devices Striking Options
All Brevard Police Department Personnel shall be trained on the escalation of trauma by vital and
vulnerable striking areas on a subject’s body. The areas are as follows:

X.

A.

Red-Highest Level of resultant trauma. Injury tends to range from serious to long lasting
rather than temporary and may include unconsciousness, serious bodily injury, shock or
death. Strikes in red areas are to be avoided unless lethal force is authorized. The red
areas are as follows:
1. Collar bone
2. Entire head area
3. Throat and neck
4. Solar plexus
5. Spine
6. Tail bone
7. Kidney

B.

Yellow-Moderate to Serious Level of Resultant Trauma. Injury tends to be more long
lasting but may also be temporary. The yellow areas are as follows:
1. Upper abdomen
2. Rib cage
3. Groin
4. Knee joint
5. Elbow joint

C.

Green-Minimal Level of Resultant Trauma. Injury tends to be temporary rather than long
lasting however exceptions can occur. (Except for the head, neck, and spine the whole
body is a green target area for the application of baton blocking and restraint skills) The
areas of the body for green are as follows:
1. Shoulder
2. Forearm
3. Upper arm
4. Shoulder blade
5. Inside of wrist
6. Back of hand
7. Lower abdomen
8. Buttock
9. Thigh
10. Shin and calf
11. Instep
12. Achilles tendon

Deployment of Electronic Control Devices (ECDs) i.e.: Tasers
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A.

This procedure is set forth by the Brevard Police Department regarding the deployment
and guidance on Electronic Control Devices (ECDs).

B.

It is the policy of the Brevard Police Department to use only that level of force reasonably
necessary to control or otherwise subdue violent or potentially violent individuals. ECDs
have been proven effective in furtherance of this policy, and are authorized for use in
appropriate circumstances by trained personnel.

C.

Information
Electronic Control Devices: are devices that override the central nervous system and
controls skeletal muscles. ECDs affect the sensory and motor nervous system. ECDs
overwhelm the nervous system with signals. However, these ECDs go one step further by
directly causing the muscles to contract hence, even someone whose sensory nervous
system is impaired by drugs or mental focus, ECDs will cause involuntary muscle
contractions.
ECDs are deployed as an additional police tool and are not intended to replace firearms or
self-defense techniques. ECDs may be used to control a dangerous or violent subject
when deadly physical force does not appear to be justified and/or necessary; or attempts
to subdue the subject by other conventional tactics have been, or will likely be, ineffective
in the situation at hand; or there is a reasonable expectation that it will be unsafe for
officers to approach within contact range of the subject.
The two ECDs deployed by the Brevard Police Department are the M26 Taser and X26
Taser.
All Tasers have a data port that stores the time and date the unit was fired and the
duration of charge. This data protects officers from claims of excessive use of force by
providing complete and accurate documentation of each firing.
ECDs falls into the category of Less Lethal force technology and equipment, which is
defined as:
Those items which, when used properly, are less likely to result in death or serious
physical injury than force commonly referred to as “deadly”.
Note: Less Lethal Force is defined as a concept of planning and force application
which meets operational objectives, with less potential for causing death or serious
physical injury than conventional police tactics.
Tasers fire two probes up to a distance of 21 feet from a replaceable air cartridge and
uses 26-watts of electrical signals. These probes are connected to the weapon by highvoltage insulated wire. When the probes make contact with the subject, the Tasers
powerful electrical pulse is carried along the wires and into the body of the subject through
up to two inches of clothing.

D.

Procedure
1.

Tasers shall be issued to and used only by officers who have completed the
department’s Taser Training Program.
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E.

2.

Only a properly functioning and charged Taser shall be carried in the field.

3.

Each discharge, including an accidental discharge of a subject, shall be
investigated and documented utilizing an internal Use of Force Report.

4.

Tasers are programmed to give a 5-second cycle. After the first cycle stop and
evaluate the situation. If subsequent cycles are given the operator should consider
other options to get the subject into custody.

5.

Officers may choose to secure a suspect during this 5-second cycle, provided
they do not touch any area of the suspect’s body between the probes. Physical
touching by officers between the probes during charge will result in a shock to the
officer(s). The probes should not be touched during this time period, as you would
also receive the same “electrical current.” In addition, officers should avoid
stepping on or tripping over the wires.

6.

Never aim the Taser at the eyes or face. It is laser-sighted- the top probe will
follow the front and rear sights; the bottom probe will travel at an 8-degree
downward angle below the aim point/laser-sighted area. The rule of thumb for the
bottom probe is that it drops 1 foot for every 7 feet that it travels. The optimum
range is 7 to 15 feet.

7.

Keep hands away from the front of the unit at all times unless the safety is in the
downward position and the Taser is deactivated.

8.

The “Probe Mode” should be the primary setting option, with “Drive Stun Mode”
generally used as a secondary option.

9.

Do not fire the Taser near flammable liquids and fumes. The Taser can ignite
gasoline or other flammables. Some self-defense sprays are flammable and would
be extremely dangerous to use in conjunction with the Taser. The OC used by the
Lenoir Police Department is non-alcohol-based and is not flammable. Do not
deploy the Taser in highly flammable meth labs.

Platoon Commander Responsibilities
1.

Review each use of the Taser by officers within their platoons.

2.

Ensure training on less-lethal devices is provided as needed.
Note: Taser refresher training will be conducted on a yearly basis by a certified
instructor.

F.

3.

Ensure that incidents involving Any discharge of a Taser on a subject are
investigated and properly documented on the Use of Force Report.

4.

Ensure use of the Taser is delegated to a trained officer.

5.

Monitor the use of the Taser and related tactics.

Sergeant’s / Corporal Responsibilities
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1.

Ensure the batteries of the Taser are properly charged. Rechargeable battery
packs should be replaced with freshly charged battery packs at the beginning of
each shift. When replacing the battery packs, the Air Cartridge must be removed.
(Note: The battery indicator on the M-26 Taser will not properly work with
rechargeable batteries. To test the rechargeable batteries, remove the Air
Cartridge and check for a rapid electronic pulse.)

2.

Respond to scenes where the Taser has been deployed.

3.

Ensure that officers who use the Taser complete an internal Use of Force Report.
Use includes, “drive stun” or discharge.

4.

Investigate each incident in which a Taser is fired or used as a contact ”stun gun”
and review the detailed memo or incident report and Use of Force Report.
5.
If not on scene, summon EMS to administer emergency medical care if
necessary.

6.
G.

H.

Ensure that photographs are taken of the probe penetration sites and any
secondary injuries caused by falling to the ground, etc.

Field Officer Responsibilities
1.

Upon encountering a situation which may require the use of a Taser, request a
Taser equipped backup, if available, and a supervisor.

2.

When practical, do not escalate the situation prior to the arrival of a backup and a
supervisor.

3.

When a subject is armed with a Taser and attacks or threatens to attack a police
officer, the officer may defend him-or herself to avoid becoming incapacitated and
risking the possibility that the subject could gain control of the officer’s firearm.
When possible, officers should attempt to move outside of the device’s range
(approximately 21 feet) and seek cover, as well as request back-up.

Officers Discharging a Taser Shall:
1.

Request the response of a supervisor if not en-route or on-scene.

2.

Prior to the use of the Taser, broadcast “TASER! – TASER!”, indicating a use of
the Taser is imminent to make other officers aware of your intent and prevent
sympathetic nerve shootings.

3.

Persons who have been subjected to the Taser, or probes, shall be treated as
follows:
a.

Once in custody, officers(s) shall evaluate the subject to determine if the
Taser probes have penetrated the skin. If the probes have penetrated the
skin in a sensitive area such as the face, head, neck, groin, breast area of
a female, or a pregnant female, EMS should be contacted immediately for
medical evaluation and/or probe removal. Officers should inform
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Paramedics that the suspect has been subjected to an electrical charge
from the Taser and the approximate time the action occurred. EMS will
make an on-site determination to remove the probes or to transport to
Caldwell Memorial Hospital for removal. Officers will accompany EMS in
the ambulance any time a transport is needed. (Note: The probes are #8
straightened fish hooks that can only penetrate a maximum of ¼ inch.)

4.

b.

Officers should be aware that one of the more likely injuries involved with
the deployment of the Taser is that incurred by falling to the ground.
Officers should thoroughly evaluate the subject for injuries and summon
EMS if necessary.

c.

If the probes are found by officers to have penetrated the skin in an area
other than those aforementioned, officers may choose to remove the
probes themselves once the subject is restrained appropriately. (Note:
The probes should not be removed until total compliance is gained, as
additional charges may be necessary. Officers should consult with a
supervisor prior to deciding to remove probes on-scene). Officers must
wear rubber gloves during this procedure, and shall declare
“CONTAMINATED SHARP!” to inform others and remind themselves of
potential risks. Removal procedures should be reflective of the officer’s
training and should be done as cautiously as possible to prevent
“sticking” the officers or the suspect. Removal will be done by placing the
officer’s thumb and index finger no closer than 8” to the probe then pulling
the skin tight. With the other hand, the officer will grasp the probe at its
base, near the skin, and firmly and quickly pull directly upward, removing
the probe from the skin.

d.

Once removed from the suspect, used probes shall be carefully secured
by placing them in a sharps container. If no sharps container is available,
the officer may place the probes, barb first, into the used cartridge and
secure with tape.

e.

When the probes used are no longer impaled in the skin, the subject may
be transported to the appropriate processing facility. The officer should be
aware of any complaints of pain or discomfort from the arrestee,
understanding that under normal circumstances, there should be minimal
discomfort once the electrical charge has been halted. Officers shall make
band-aids and anti-bacterial ointment available to the subject once the
situation dictates; however, these items should be applied by the subject,
not the officer.

f.

Prior to release at any detention facility, officers should once again
evaluate the subject and determine through questioning if any complaints
or injuries should be given medical attention. If, at any time, medical
attention is deemed necessary, officers will request medical clearance
from qualified medical personnel before continuing with any further action,
i.e. processing, booking.

Complete a Use of Force Report and submit with a copy of the detailed memo or
Incident Report. Note on the body diagram, the location of the probe’s / drive stun
contact with the body.

Brevard Police Department Standard Operating Procedures Manual
400-02: Use of Force

5.

The Air Cartridge and probes used shall be tagged into evidence. Since the
probes may have blood on them (bio-hazard), the officers should wear protective
latex gloves when handling. The wires shall be wound around the cartridge and
taped in place. The probes, having been secured inside the cartridge or in a
sharps container, shall be included in the evidence.

6.

Tactical Deployment
a.

Use common sense.

b.

Use verbal commands and point laser sight at subject prior to firing.

c.

Have a second Air Cartridge present or a second Taser ready to fire in
case probes miss the target, a malfunction occurs, or an Air Cartridge is a
dud.

d.

Required backup/arrest team (depending on situation possibly with lethal
force option).

e.

Aim at center of mass and from rear if possible. Watch for thick and/or
loose clothing. If probes hit clothing, the electrical current can only
penetrate from maximum of two inches away.

f.

Use cover and distance to ensure officer safety.

g.

Use to avert violent confrontation.

h.

If subject runs, officer must run also to prevent wires from breaking. If
running is not appropriate, consider a second charge or remove cartridge
from the Taser.

i.

Avoid use on slanted rooftops or on edge of tall buildings, since the
offender will fall after receiving a charge from the Taser.

j.

Use probe deployment instead of drive stun. Probe hits are more
desirable than drive stuns, i.e. they are more effective, can be applied
from a safe distance, usually requires fewer cycles, and causes fewer
injuries.
Note:

The Taser is a sensitive electronic product and costly device,
which should be encased in its protective holster when not in use. Care
should be taken to avoid dropping the Taser and to assure that it is
adequately secured while being transported in vehicles. Defective Taser
and Air Cartridges shall be returned to a Certified Taser Instructor.

The faceplate of the Taser Air Cartridge is secured to the Air Cartridge body.
Direct sunlight, heat, or pressing on the faceplate may cause the cover to
disengage from the Air Cartridge. Air Cartridges with loose face plates
should be returned to a Certified Taser Instructor.
I.

Use of Force Issues
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1.

The use of the Taser constitutes a Use of Force.

2.

The Taser is placed on the Use of Force Options chart with handcuffs & OC.

3.

The Taser should only be used against persons who are actively resisting or
exhibiting active aggression, or to prevent individuals from harming themselves or
others.
a.

The suspect is punching or kicking, or

b.

Threatening to punch or kick, or

c.

Lesser force options are ineffective, or

d.

Likely to be ineffective, or

e.

The officer reasonably believes the suspect poses a credible threat, or

f.

The suspect poses a threat from a distance and the officer is at risk of
injury if he or she attempts to close the gap.

g.

Other considerations on deployment are:
1)
2)
3)
4)
5)

Imminent threat to officers and/or others.
Suspect actively resisting arrest (detention).
Circumstances are tense, uncertain and rapidly evolving.
Severity of the crime an issue.
Attempting to evade by flight.

h.

The Taser should not be used against a passive suspect.

i.

Officer / Subject factors that should be considered:
1)
2)
3)

Age
Sex
Pregnant or Elderly subject

(Avoid use on late term women and elderly, unless all other less-lethal options
have failed or not applicable, as the Taser could cause complications from a
secondary injury fall).
1)
2)
3)
j.

Skill level
Multiple subjects / officers
Relative strength

Special Circumstances:
1)
2)
3)
4)

Closeness of a weapon
Injury or exhaustion of an officer
Officer on ground
Distance between officer and subject
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5)
6)
J.

Special knowledge
Availability of other options

Taser/Drive Stun Option
1.

The Taser may also be used as a drive stun. The drive stun may be an effective
tool when delivered to a nerve point of a subject without the use of the probes.
The drive stun should not be anticipated to be as effective as the Taser, and
requires very close contact with the non-compliant subject. Therefore, it is
recommended that its use is limited to the necessary stoppage of aggression by a
subject who is within the reach of the officer or as a visible deterrent of aggression
by a subject in order to gain compliance with verbal commands of the officer. The
Taser drive stun option relies on pain compliance only and does not override the
sensory or motor nervous system.

2.

Use of the drive stun should not require the attention of EMS. However, as with
the application of any use of force, medical attention will be sought if requested, or
believed necessary, by the officer and/or police supervisor. All documentation
shall be completed as with the use of the Taser. In addition, if the suspect is
transported to a detention facility or there is a change in custody, the officer will
notify the staff of that facility or agency or the person assuming custody of the
suspect that they have been drive stunned.

XI. Use of Oleoresin Capsicum (OC)
A.

The Brevard Police Department certified and issued OC spray is also non-toxic and has
no lasting side effects.
1.

The Department certified and issued spray also uses a non-flammable nitrogen
propellant substance to disperse the peppery spray.

2.

The heavy stream pattern can be delivered at a distance of approximately 12 to
15 feet, with the minimum recommended spray distance of 36 inches. It may take
an individual 5 to 8 seconds to feel the full effects of the repellant.

3.

The cone pattern can be delivered at a distance of approximately 8 to 12 feet, with
the minimum recommended spray distance of 36 inches. This type of pattern is
dispersed in a wide formation making it easier to acquire the target. The spray is
completely filled with microscopic droplets causing every area around the
subject’s eyes, nose and face to be covered.

4.

Officers shall not use OC for any other reason than to gain control of a person
subject to arrest, investigative detainment, for personal protection or the protection
of others from injury when more dangerous devices appear inappropriate.
Although OC does not work on everyone all the time, it has been proven nationally
to be one of the most reliable tools available to law enforcement. Because OC
has been proven to cause less injury than impact weapons it may be used before
impact weapons. If the deployment of OC is ineffective then the officer should
move to the next phase on the use of force options chart.
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5.
B.

C.

OC agents are considered an alternate use of force option and are not intended to
replace an impact weapon, control & restraint/defensive tactics, or a firearm.

Training
1.

Prior to being issued and carrying OC, each officer shall undergo a four (4) hour
class on the device.

2.

The class shall include a history of OC, its components, physiological effects, use
of force options, proper deployment, after exposure care, and documentation. In
addition to the topics listed, each officer shall pass a written examination relating
to the course.

3.

Each officer shall further be required to undergo a practical exercise that shall
involve that officer being exposed to a level (1) one exposure. This is defined as a
direct physical contact with the product used. Level (1) one contamination is the
result of a direct contact to the facial area. Prior documentation of level (1) one
exposure will meet the requirements for this portion of training.

Deployment

After having attempted to utilize less restrictive methods to gain compliance, the procedure for OC
use shall be as follows:
1. The suspect shall be warned of the impending deployment of the repellant unless officer,
bystander, or suspect injury is imminent without an immediate response. Time shall be a
determining factor in this situation and shall be examined in each incident.
2. Officer preparing to deploy OC should yell out OC, which will be a warning to other
officers in the area that OC is going to be deployed.
3. The suspect should be sprayed with short ½ to 1-second bursts to the facial area, nose and
mouth. Multiple officers spraying should be avoided.
4. The officer shall engage in an evaluation period to determine the effects of the repellant. If at
the conclusion of the evaluation period the subject is determined to
5. Be under the effects of the repellant, no further use shall be authorized.
6. The subject should at that time, be taken into custody. An evaluation of the subject’s condition
until it is obvious that the subject is no longer under the effects of the repellant shall occur.
7.

If the first deployment of OC and evaluation proves ineffective or if the subject
continues to resist, a second deployment of OC is authorized followed by another
evaluation period to determine compliance.

8. OC should not be used against persons who are in any type of respiratory distress or who are
known by the officer to have asthma or other respiratory illnesses such as emphysema, lung
cancer, etc.
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D.

After Exposure Care
1.

E.

All persons sprayed with OC by an officer of the Brevard Police Department shall
receive post treatment care as soon as possible to diminish the effects of the
repellant. The After Exposure Care process shall be as follows:
a.

Once the subject has been taken into custody and is no longer a threat to
the officer or others, that person shall be preliminarily treated at the scene
of the incident by the officer spraying the person with water from a spray
bottle that is carried in each patrol vehicle. The officer shall also use wet
paper towels to wipe the subject’s face prior to beginning transportation
for further care.

b.

After Exposure Care has been conducted on scene and the subject is
removed from the area, then the subject may be transported. The subject
must show signs of diminishing effects from the repellant before he or she
is transported. If the scene is unsafe or the effects from repellant have not
diminished, the subject shall be transported to the department for post
treatment care. During transporting to the department or to the
magistrates office, the subject shall be continually monitored to insure that
no respiratory distress is occurring.

c.

If during transportation, or at any time after being sprayed, the subject
appears to be undergoing any type of medical emergency, does not
shows signs of diminished effects from the repellant, or requests medical
assistance, the subject shall immediately be transported to the hospital in
a police unit to receive medical assistance, or (EMS) shall be summoned
to administer emergency medical care to the subject. No officer shall sign
a financial responsibility form for charges at the hospital.

d.

After Exposure Care at the department shall consist of supplying the
subject with cold running water and soap so the subject may wash the
affected areas and flush their eyes with running water.

e.

The janitor’s closet near the lounge area in the basement or the usage of
the water hose adjacent to the K-9 office located at the back parking lot of
the department will be sufficient to handle the after exposure care
process.

f.

Two (2) officers shall be present with the subject during the post treatment
care. This is for the safety of the officer as well as the subject being cared
for.

Documentation
1.

Documentation of the use of OC shall be as follows:
a.

As soon as possible after the use of the repellant, the officer involved shall
notify their immediate supervisor of the use. This may be done by radio if
necessary. The supervisor shall report to the scene or to the department
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to evaluate the situation and the condition of the subject sprayed.

XII.

b.

The officer involved should document all times of arrivals, dispersals, after
exposure care, transportation, and incarceration. This may be done over
the radio if necessary and logged into CAD. A copy of all times may be
printed out for the officer, by the telecommunications officers on duty.

c.

The officer(s) involved in the spraying of OC shall complete a Use of
Force Report form and a detailed memo or Incident Report to their
Division Commander outlining the use of force.

d.

The Shift Supervisor on duty shall review all reports to insure that they are
complete.

e.

The Deputy Chief shall be notified any time a person is transported to a
medical facility, for treatment as a result the deployment of OC.

Procedures Following Certain Uses of Force
Documentation:
A. Use of Force Report – Specific levels of use of force by officers shall be documented and
reported on the Use of Force Report. The purpose of this report is to immediately
document the use of force should any questions arise. Not every touching by an officer
requires completion of this documentation. Decisions regarding what force require
notification and reporting shall be made by reference and to other portions of this policy
and to other Department training. In addition to the Brevard Police Department Use of
Force Report, the reporting officer shall submit a memo to their Shift Supervisor to be
forwarded to the Deputy Chief of Police detailing the incident. Uses of force requiring this
report include:
1. Any pointing or discharging of firearm
2. Any OC spray discharge
3. Any deployment of Taser (either cartridge or dry stun)
4. Any strikes (Includes impact weapons and/or hands, fist, knee, elbow, etc.)
5. Any injury
B. Person in Need of Assistance - If any person on whom force was used by an officer needs
medical attention, the officer will see that appropriate assistance is rendered.

Reporting All Response to Resistance or Aggression Incidents

XIII.

A. Whenever an officer:



Takes any action that results or is alleged to have resulted in the injury or death of
another person, and/or
Responds to resistance or aggression with or without the use of lethal or less-lethal
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weapons, including the accidental or intentional discharge of a weapon (excludes training,
ballistics examinations, incidents involving the destroying of animals, and lawful
recreational shooting or hunting in any jurisdiction, unless such lawful recreational
shooting results in death or injury to any person or damage to any property)
The officer will immediately:
1.

Notify the Communications Center of the incident and location

2.

Determine the physical condition of any injured person and render first aid when
appropriate

3.

Request necessary emergency aid

4.

Communications will notify the Shift Commander and Deputy Chief and Police
Chief

5.

Protect his/her weapon for examination and submit the weapon to a supervisor
upon request
a. If a firearm was used as lethal force in response to resistance or aggression, a
supervisor will take the weapon from the officer and submit it to the Evidence
Custodian or appropriate investigator for entry as evidence. If possible, the
officer's supervisor should take the weapon from the officer after returning to
the Department. The weapon will be handled in the same manner as any
other firearm seized as evidence. The Shift Commander will ensure that the
officer is issued and re-qualified with a replacement weapon immediately or as
soon as possible.

6.

Remain at the scene, unless injured, until instructed otherwise by the responding
supervisor
a. The Shift Commander at the scene may instruct the officer to respond to
another more appropriate location. For incidents involving the use of lethal
force in response to resistance or aggression, the officer's supervisor should
remove the officer from the scene and return to the Department as soon as
possible.

7.

B.

After 48 hours, the involved officer(s) will prepare and submit a detailed Incident
Report and Use of Force report through the Shift Commander

The shift supervisor shall:
1. Secure the scene of the incident;
2. Conduct a preliminary field investigation;
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3. Assist the officers involved;
4. Submit a detailed report of the incident to the Chief of Police and assigned
investigators.
C. In the case of death or serious physical injury the State Bureau of Investigation and the
Brevard Police Department shall conduct a joint criminal investigation. Personnel
designated by the Chief of Police shall be responsible for conducting a departmental
investigation to determine:
1. If the shooting was;
a. Within policy;
b. Out of policy;
2. Evaluate tactics and training considerations in the areas of:
a. Tactics prior to drawing and firing the weapon;
b. Drawing and firing the weapon; and,
c. Tactics following its discharge; and,
3. Examine the quality of supervision prior to, during, and after the shooting incident.
D. All other incidents involving the use of force by officers where serious injury has not
occurred shall be handled as department inquiry.
E. Officers involved in use of force incidents resulting in death or requiring the hospitalization
of individuals where the officer’s firearm or impact weapon was employed shall be
required to submit to a drug and alcohol test as prescribed by the City of Brevard’s Drug
Testing Policy. (For the purposes of this policy, the use of pepper spray, Taser or K-9
incidents shall be excluded from this provision; i.e. requiring a drug test.)
F. In addition, anytime there is reasonable suspicion that excessive use of force has been
used by an officer, the officer must undergo an alcohol and controlled substance test
pursuant to this subsection and the City’s Drug Testing Policy.
XIV.

Annual Analysis
The Deputy Chief of Police will conduct and annual analysis of Use of Force incidents.
This may reveal patterns or trends that could indicate training needs, equipment
upgrades, and/or policy modifications.

XV. Dispatching Animals
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A. The euthanizing of an animal by firearm is justified:
1. For self-defense
2. To prevent substantial harm to the officer or another person
3. When the animal is so badly injured or sick that compassion requires its relief from
further suffering and there is need for immediate action. In such instances the Shift
Commander should be notified prior to the firearm use, if possible. A seriously sick
or injured animal may be euthanized only after reasonable efforts have been made
to request assistance from the owner.
4. Hand guns and shotguns will be the only lethal weapons authorized to use in the
killing of an injured animal. Rifles are not authorized for euthanizing injured animals.
B. The destruction of a vicious animal by firearm will be reported as a response to resistance
or aggression and guided by the same directives set forth for self-defense and to
ensure the safety of others.
C. The destruction of a sick or injured animal by firearm will be reported by an officer to the
following staff:
1.
2.
3.
4.

Chief
Deputy Chief
Animal Services Officer
Supervisor

D. Notification will happen as soon as possible. A supervisor will be consulted prior to
euthanasia if time permits. An annual summary report of all occurrences will be
completed by the Animal Services Officer and forwarded to the Chief of Police. The
following information will be reported about the incident:
1.
2.
3.
4.
5.
6.
7.
8.

Location
Animal injury source
Officer/supervisor involved
Safe location to discharge a weapon
Weapon used
Number of rounds fired
Disposal of the animal
Unusual incident that might draw attention to the City or the Department.

XVI. Off-Duty Actions
A. Off-duty officers should refrain from taking forcible police action except in circumstances
that seriously threaten life, valuable property, or public order.
B. In other circumstances, the most appropriate police action is to request the assistance of
an on-duty officer at the first opportunity.
C. Before taking any action while off duty, officers should carefully consider the risks to
themselves and to others that may be caused by sudden confrontation with armed

Brevard Police Department Standard Operating Procedures Manual
400-02: Use of Force

criminals or suspects. If possible, the off-duty officer should identify himself/herself as a
law enforcement officer before taking action.
D. No unarmed off-duty officer will be subjected to disciplinary action for failure to take action
if that action would reasonably require being armed.
E. Note: Officers who are not in their authorized jurisdiction have the same rights as citizens
and should respond accordingly.
XVII. Issuance of Weapons/Training on Response to Resistance or Aggression
1. The use of unapproved, non-issued weapons or ammunition, either lethal or less-lethal, is
prohibited. All weapons, lethal and less-lethal, and ammunition must be either issued by
the Department or approved by the Chief of Police or designee.
2. No weapon will be issued for field use until the weapon has been inspected and the
employee has demonstrated an acceptable level of proficiency in its use as established
by the Chief of Police. Before being authorized to carry a firearm or other approved
weapon, employees will be issued copies of and instructed in departmental directives
governing use of force and weapons. In-service training for all sworn employees on the
use of lethal and less-lethal force will occur annually.
XVIII. Weapon Discharge in Another Jurisdiction
1. In the event that an officer's weapon is discharged in another jurisdiction for other than
recreation, the officer will immediately notify the appropriate law enforcement agency in
that jurisdiction and contact an on-duty Brevard Police Department supervisor as soon as
practical.
XIX. Weapon Discharge Off-Duty
1. In the event that an officer's weapon is discharged outside the line of duty, the officer will
immediately advise the Communications Center of the incident and request that the
appropriate supervisor be notified. The officer should secure the area of the shooting, if
appropriate, and await the arrival of the supervisor. The supervisor will determine if an
investigation is required and, if so, will conduct an investigation as if the weapon was
discharged within the officer's official capacity. If the supervisor determines that an
investigation is not required, the officer will forward a memorandum detailing the facts of
the incident to his/her Shift Commander as soon as practical.
XX. Weapon Discharge by Non-Employee
1. In the event that an officer's weapon is discharged by an individual who is not employed
by the Department, the officer will follow the same procedure as if he/she had fired the
weapon.
XXI. Internal Documentation and Reporting
1. Preliminary Investigation: A neutral and detached supervisor, one not present or involved
in the incident, will conduct a preliminary investigation of the incident and will submit an
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2.
3.
4.
5.

overview memorandum through the chain of command along with the Use of Force
Report.
Management Review: The Deputy Chief of Police will review all reports and may refer the
incident to the Shift Commander for further follow-up. The Deputy Chief will forward all
reports and recommendations to the Chief of Police.
The Chief of Police will review all Use of Force Reports and will determine what further
action is required.
Dissemination and Analysis: Use of Force Reports may be disseminated to authorized
City personnel in accordance with state law and City ordinances.
A person designated by the Chief of Police will conduct and document an annual analysis
of Use of Force Reports to reveal any patterns or trends that could indicate training
needs, equipment upgrades, and/or policy modifications.

XXII. Lethal Force Data
1. The Chief of Police will submit data to the Uniform Crime Records Section of the Federal
Bureau of Investigation (FBI) for every incident that culminates in the death of a citizen as
a result of the response to resistance or aggression by a police officer employed by the
Department.
2. The Department will compile data on every non-training shot fired by departmental
employees.
XXIII. Relief from Duty
1. An officer directly involved in an incident involving the use of lethal force in response to
resistance or aggression resulting in serious physical injury or death will be placed on
non-disciplinary leave or will be assigned to an administrative duty assignment, as
designated by the Chief of Police, during the investigation of the incident. This action is
taken in order to protect the interests of the individuals involved and the Department while
an investigation is being conducted, and does not imply or indicate that the officer acted
improperly.
2. If on non-disciplinary leave without an administrative duty assignment, the officer will
remain available for departmental interviews and will be subject to recall to duty at any
time. Upon returning to duty, the officer may be assigned to an administrative duty
assignment for a period of time determined appropriate by the Chief of Police.
XXIV. Critical Incident Debriefing
1. All officers directly involved in any incident involving the use of lethal force that results in
injury or death will be required to undergo a debriefing with a psychologist provided by the
Department as soon as reasonable.
References
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MODEL USE OF FORCE POLICY
I.

GENERAL

This policy sets forth criteria governing the use of force for the [Insert Jurisdiction] to prevent
unnecessary force, ensure accountability and transparency, and ensure the community’s trust
and confidence in the [Insert Jurisdiction] ability to protect and serve.

MISSION. It shall be the utmost priority and mission of [Insert Jurisdiction] Police Department to
protect and serve all individuals of [Insert Jurisdiction] and to respect the inherent life, liberty,
dignity, and worth of all individuals by preserving human life, and minimizing physical harm and
the reliance on use of force, and by conducting their duties without prejudice.

OFFICER'S RESPONSIBILITY AND COMPLIANCE.
All officers are responsible for knowing and complying with this policy and conducting
themselves in a manner aligned with this mission. Any violation of this policy will subject the
officer to disciplinary action, including and up to termination and criminal prosecution.
Supervisors shall ensure that all personnel in their command know the content of this policy and
operate in compliance with it.

II.

USE OF FORCE

It shall be the policy of [Insert Jurisdiction] that all law enforcement officers must respect and
preserve human life at all times and in all situations.
MINIMAL RELIANCE ON FORCE. Law enforcement officers of [Insert Jurisdiction] Police
Department shall only use physical force when no other viable option is available and when all
non-physical options are exhausted. (See section, “Alternatives to Use of Force). In all cases
where force is used, only the minimum degree of force which is necessary shall be employed.
The minimum degree of force is the lowest level of force within the range of objectively
reasonable force that is necessary to effect an arrest or achieve a lawful objective. [Model
Policy: Buffalo PD Policy , San Francisco PD Policy]
To further the aim of minimal reliance on force, all law enforcement officers must carry on their
person at all times at least one less-lethal weapon. [Seattle PD policy]

ALTERNATIVES TO USE OF FORCE. The following is a list of options that may be used
instead of physical, non-deadly force [Seattle PD Policy]:
•
•

De-escalation
Placing barriers between an uncooperative subject and a law enforcement officer
1
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•
•
•

•

•
•
•

•

Containing a threat
Moving from a position that exposes law enforcement officers to potential threats to a
safer position
Decreasing the exposure to potential threat by using
- Distance
- Cover
- Concealment
Communication from a safe position intended to gain the subject’s compliance, using:
- Verbal persuasion
- Advisements
- Warnings
Avoidance of physical confrontation, unless immediately necessary (for example, to
protect bystander or witness, or stop dangerous behavior)
Using verbal techniques, such as Listen and Explain with Equity and Dignity (LEED)
Training, to calm an agitated subject and promote rational decision making
Calling extra resources to assist or law enforcement officers to assist
- More law enforcement officers
- CIT law enforcement officers
- Law enforcement officers equipped with less-lethal tools
- Crisis Intervention Team, mental health and other health care professionals
Any other tactics and approaches that attempt to achieve law enforcement objectives by
gaining the compliance of the subject through less-lethal means

REASONABLE, PROPORTIONAL, AND NECESSARY FORCE. Law enforcement officers
shall use physical force only when it is objectively reasonable, necessary, and proportional to
effectively and safely resolve a conflict. Force may only be used if and only if doing so is aligned
with the Department’s mission of preserving life and minimizing physical harm.
In furtherance of these principles, law enforcement officers may use reasonable, proportional
force necessary to:
•
•
•
•
•

Lawfully arrest, detain, or search an individual;
Overcome active physical resistance;
Prevent escape of an individual who the law enforcement officer has probable cause to
believe has committed a serious crime;
Defend oneself or others from active and actual physical danger;
To prevent an individual from engaging in acts of self-harm.

Whether a law enforcement officer’s use of force is reasonable will be evaluated based on its
conformity with the principles and values outlined in this policy. All law enforcement officers
must use the least amount of physical force necessary to achieve one or more of the objectives
listed above. While recognizing that this is a higher standard than provided by the controlling
U.S. law articulated by the Supreme Court, Graham v. Connor, 490 U.S. 386 (1989), this policy
recognizes that there are situations whereby the use of force – up to and including deadly force
– may be considered legally permissible, but not reasonable or necessary given the range of
reasonable alternatives available to the law enforcement officer. In doing so, this policy
complies with international law and standards and best upholds a commitment to protect and
preserve human life. Compliance with these principles and values will also help to ensure
the safety and protection of law enforcement officers by reducing the need for, and
reliance on, unnecessary physical force.
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FACTORS TO CONSIDER IN USE OF FORCE. The following factors may be used to
determine whether the law enforcement officer used the appropriate level of force [LAPD
Policy]:
•

•

•
•

•
•
•
•
•
•

The seriousness of the crime or suspected offense. It will be presumptively
unreasonable for a law enforcement officer to use serious physical force against an
individual who the law enforcement officer believes or has reason to believe committed a
traffic or ordinance violation, misdemeanor, or non-violent felony. That presumption may
be rebutted with evidence that the use of force was justified in light of other factors listed
here, among others.
The level of threat or resistance presented by the individual. It will be presumptively
unreasonable to use serious physical force against an individual that does not pose a
current, active, and immediate threat of death or serious bodily injury1 to the law
enforcement officer or bystanders, or to use force against an individual that is engaged
in passive resistance only.
The risk of escape. It will be presumptively unreasonable to use physical force against
an individual who the law enforcement officer believes or has reason to believe
committed a traffic or ordinance violation, misdemeanor, or non-violent felony.
The conduct of the individual being confronted by the law enforcement officer. Serious
physical force may only be used if the individual acts in a manner than poses a current,
active, and immediate threat of death or serious bodily injury to the law enforcement
officer or bystanders. Under no circumstances may serious physical force be used to
apprehend an individual engaged in passive resistance only.
Whether the officer is using force against an individual who appears to be having a
behavioral or mental health crisis, a person with a mental illness, or a person who is
otherwise in distress.
The time available to a law enforcement officer to evaluate the situation and decide on a
course of action.
The availability of other feasible, less intrusive force options;
The ability of the officer to provide a meaningful warning before using force.
Whether the law enforcement officer believes the individual to be in close proximity to a
deadly weapon, or a weapon that can inflict serious bodily injury on the law enforcement
officer or bystanders.
The tactical conduct and decisions made by the law enforcement officer preceding the
use of force.

LEVELS OF THREAT FROM SUBJECTS.
• Compliant. Subject offers no resistance.
• Passive Resistance. Does not respond to verbal commands but also offers no physical
form of resistance. Expressing an intent to resist is not considered resistance.
• Active Resistance. Physically evasive movements to defeat, avoid, or prevent an
officer's attempt at apprehension. Expressing an intent to resist an officer’s attempt at
control is not considered active resistance.
• Assaultive. Aggressive or combative; actively attempting to assault the officer or another
person. Expressing an intent to assault an officer or another person is not considered
assaultive under this policy.

"Serious bodily injury" means bodily injury that involves (1) a substantial risk of death; (2) protracted and obvious
disfigurement; or (3) protracted loss or impairment of the function of a body part, organ, or mental faculty.
1
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•

Life-threatening. Any action likely to result in serious bodily injury or death of the
officer or another person. [SFPD Policy]

LEVELS OF FORCE. Officers shall strive to use the minimum amount of force necessary to
accomplish a lawful purpose, including levels of force lower than the level of threat. Officers
shall not, under any circumstances, use a level of force higher than the level of threat.
•

•

•

Low Level Force. The level of control necessary to interact with a subject who is or
displaying passive resistance or active resistance. This level of force has a low
probability of causing injury and includes physical controls such as control holds and
other weaponless techniques.
Intermediate Force. This level of force poses a foreseeable risk of significant injury or
harm, but is unlikely to cause death. Intermediate force will only be authorized when
officers are confronted with active or assaultive aggression and an immediate threat to
the safety of officers or others. Certain force options such as OC spray, impact
projectiles, and baton strikes are intermediate force likely to result in significant injury.
Deadly Force. Any use of force substantially likely to cause serious bodily injury or
death, including but not limited to the discharge of a firearm, the use of an impact
weapon under some circumstances, other techniques or equipment, and certain
interventions to stop a subject's vehicle.

[SFPD Policy]

DE-ESCALATION. Prior to using physical, non-deadly and/or deadly force, all law enforcement
officers must use proper de-escalation techniques to decrease the likelihood that law
enforcement officers will resort to force and to increase the likelihood of cooperation between
law enforcement officers and members of the public. [SFPD Policy, NOPD Policy]
Law enforcement officers shall employ effective communication techniques to engage with
individuals who are not compliant with orders by establishing rapport, using the appropriate
voice intonation, asking questions and providing advice to defuse conflict and achieve voluntary
compliance before resorting to force options. [SFPD Policy]
Where feasible, all law enforcement officers must determine whether an individual’s failure to
comply with an order is the result of one of the following factors [Seattle PD Policy]:
• Medical conditions;
• Mental impairment;
• Developmental disability;
• Physical limitation;
• Language barrier;
• Drug interaction;
• Behavioral crisis; and
• Other factors beyond the individual’s control
After evaluating whether the individual’s failure to comply with an order is based on one of the
factor’s listed above, the law enforcement officer must then determine whether physical force,
4
CAMPAIGN ZERO | joincampaignzero.org

and what level of physical force, is necessary and appropriate to resolve the situation in a safe
manner.
Under no circumstances may a law enforcement officer use force on an individual for insolence,
or for running away where the individual does not pose a current, active, and immediate threat
to the safety of bystanders, other law enforcement officers, or the primary law enforcement
officer. [Settlement Agreement between the U.S. DOJ and Cleveland PD]
CRISIS INTERVENTION TEAM. When feasible, a Crisis Intervention Team (CIT) consisting of
both mental health providers and CIT trained law enforcement officers shall respond to calls for
service involving individuals known or suspected to have mental illness or who appear to be in
mental or behavioral health crisis. [SFPD policy]
SUBJECT ARMED WITH A WEAPON - NOTIFICATION AND COMMAND. In situations where
a subject is armed with a weapon, officers and supervisors shall comply with the following:
• Upon being dispatched to or on-viewing a subject with a weapon, an officer shall call a
supervisor as soon as feasible.
• When notified that officers are dispatched to or on-view a subject armed with a weapon,
a supervisor shall as soon as feasible:
o Notify DEM, monitor radio communications, respond to the incident (e.g., "3X100,
Fin monitoring the incident and responding.);
o Notify responding officers, while en-route, to protect life, isolate and contain the
subject, maintain distance, find cover, build rapport, engage in communication
without time constraint, and call for appropriate resources;
o Upon arrival, where appropriate, the supervisor shall assume command, and
ensure appropriate resources are on-scene or are responding.
o Officers and supervisors shall factor into their approach the possibility that a
subject suspected of being armed with a weapon is, in fact, unarmed or carrying
an object other than a weapon.
[SFPD Policy]
III.

USE OF DEADLY FORCE

The most serious act in which a police officer can engage during the course of their official
duties is the use of deadly force. The authority to carry and use firearms in the course of public
service is an immense power, which comes with great responsibility. It shall be the policy of the
[Insert Jurisdiction] Police Department that law enforcement officers shall NOT use deadly force
against another person unless ALL of the following conditions are met:
• The law enforcement officer has an objectively reasonable belief that deadly force is
necessary to protect themselves or another person from a subject who is posing a
current, active, and immediate threat of death AND;
• The law enforcement officer has exhausted all reasonable alternatives to the use of
deadly force, including de-escalation, other reasonable means of apprehending the
suspect, defending themselves or others AND;
• The law enforcement officer objectively reasonably believes that using deadly force
would not unnecessarily endanger innocent people;
The above circumstances apply to each discharge of a firearm or application of deadly
force. Law enforcement officers shall reassess the situation, when feasible, to determine
whether the subject continues to pose a current and active threat. A law enforcement officer is
not justified in using deadly force at any point in time when there is no longer an objectively
5
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reasonable belief that the suspect currently and actively poses an immediate threat of death,
even if deadly force would have been justified at an earlier point in time. [St. Petersburg PD
Policy, SFPD Policy, and Philadelphia PD Policy]
TACTICS PRECEDING THE USE OF DEADLY FORCE. Law enforcement officers shall not
contribute to precipitating the use of deadly force by placing themselves or others in jeopardy by
taking unnecessary, overly aggressive, or improper actions. It is often a tactically superior police
procedure to de-escalate, withdraw, take cover or reposition, rather than the immediate use of
force. The evaluation of an officer's use of deadly force will include consideration of the officer's
tactical conduct and decisions leading up to the use of deadly force. [Philadelphia PD Policy,
LAPD Policy]
VERBAL WARNING. The law enforcement officer shall issue a verbal warning, when feasible,
and have a reasonable basis for believing that the warning was heard and understood by the
individual to whom the warning is directed prior to using deadly force against the individual.
PAST CONDUCT. A law enforcement officer shall not use deadly force where the only basis for
using the deadly force is that the individual posed a threat of committing, or committed, a
serious, violent crime prior to the encounter with police. Law enforcement officers are only
authorized to use deadly force against a person who currently and actively poses an immediate
threat of death to other persons and/or the law enforcement officer.
NO DEADLY FORCE IN CASES OF SELF-HARM ONLY. Under no circumstances may a law
enforcement officer use deadly force to prevent an individual from self-harm where the
individual does not currently and actively pose an immediate threat of either death to the others
or to the law enforcement officer. [SFPD Policy]
MOVING VEHICLES.
• Officers shall not discharge a firearm at or into a moving vehicle unless the occupants of
the vehicle are using deadly force, other than the vehicle itself, against the officer or
another person, and such action is necessary for self-defense or to protect the other
person; shall not intentionally place themselves in the path of, or reach inside, a moving
vehicle; and shall attempt to move out of the path of a moving vehicle.
• Moving into or remaining in the path of a moving vehicle, whether deliberate or
inadvertent, SHALL NOT be justification for discharging a firearm at the vehicle or any of
its occupants. An officer in the path of an approaching vehicle shall attempt to move to a
position of safety rather than discharging a firearm at the vehicle or any of the occupants
of the vehicle. [Philadelphia PD Policy]
• Officers should not shoot at any part of a vehicle in an attempt to disable the vehicle.
• Officers shall not discharge a firearm from his or her moving vehicle. Shooting
accurately from a moving vehicle is extremely difficult and therefore, unlikely to
successfully stop a threat of another person.
[SFPD Policy]
NECK HOLDS PROHIBITED. Law enforcement officers shall not use chokeholds,
strangleholds, Lateral Vascular Neck Restraints, Carotid Restraints, chest compressions, or any
other tactics that restrict oxygen or blood flow to the head or neck.
OTHER PROHIBITIONS ON THE USE OF DEADLY FORCE.
• Law enforcement officers shall not discharge their firearms in defense of property.
• Law enforcement officers shall not use a firearm as a club.
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•
•

Law enforcement officers shall not fire warning shots under any circumstances.
Law enforcement officers shall not discharge their firearms to subdue a fleeing individual
who does not currently or actively pose an immediate threat of death to the officers or
another person.

Failure to comply with this prohibition is punishable in various ways, including departmental
disciplinary action and up to termination and/or criminal prosecution.
DRAWING AND POINTING FIREARMS.
• Law enforcement officers are only authorized to draw their firearms when they
reasonably believe there is a current and active immediate threat of death to themselves
or another person.
• The pointing of a firearm at a person is a seizure and requires legal justification. No
officer shall point a firearm at or in the direction of a person unless there is a reasonable
perception of a substantial risk that the situation may escalate to justify deadly force. If
an officer points a firearm at a person, the officer shall, if feasible, safe and when
appropriate, advise the subject the reason why the officer(s) pointed the firearm.
• When an officer points any firearm at a person, it shall be considered a reportable use of
force. Such use of force must be reasonable under the objective facts and
circumstances. [SFPD Policy]

IV.

OTHER DUTIES

DUTY TO RENDER MEDICAL ASSISTANCE. All law enforcement officers are required to
render and, if necessary, call for medical assistance and other aid to anyone in police custody
who the law enforcement officer knows, or has reason to know, is injured, and to anyone who
complains of injury. [Baltimore PD Policy]
DUTY TO INTERVENE AND REPORT. All law enforcement officers must intervene when they
reasonably believe that a law enforcement officer is using or is about to use unnecessary or
excessive force in violation of this mission, and must report the incident to a supervisor. Failure
to report incidents involving the use of unnecessary or excessive force will result in disciplinary
action. [SFPD Policy]
DUTY TO PREVENT THROUGH EARLY INTERVENTION. The [Insert Jurisdiction] Police
Department recognizes that through early intervention it may be possible to avoid the use of
excessive force and prevent harm to the community. In this effort, the Department will
implement early intervention systems to identity law enforcement officers who are at risk for
engaging in the use of excessive force and to provide those law enforcement officers with retraining and appropriate behavioral interventions, re-assignments or other appropriate
consequences to eliminate that risk.

V.

USE OF FORCE REPORTING AND INVESTIGATIONS

REPORTABLE USES OF FORCE. To promote transparency and accountability of actions
involving the use of force against civilians, law enforcement officers shall report any use of force
involving physical controls when the subject is injured, complains of injury in the presence of
officers, or complains of pain that persists beyond the use of a physical control hold. Officers
7
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shall also report any use of force involving the use of personal body weapons, chemical agents,
impact weapons, ECWs (i.e. Tasers). vehicle interventions, K-9 bites, and firearms. Additionally,
officers shall report the pointing of firearms or ECWs (i.e. Tasers) at a subject.
NOTIFICATION OF USE OF FORCE. An officer shall notify his or her supervisor immediately or
as soon as practical of any reportable use of force. A supervisor shall be notified if an officer
receives an allegation of excessive force.
EVALUATION OF USE OF FORCE. A supervisor shall conduct a use of force evaluation in all
cases involving a reportable use of force.
EXCESSIVE USE OF FORCE. Every allegation of excessive force shall be subject to the
reporting and investigative requirements of this policy, [Insert Jurisdiction] Police Department
disciplinary policies, and the [Insert Civilian Oversight Structure].
PROCEDURE:
OFFICER'S RESPONSIBILITY. Any reportable use of force shall be documented in detail in an
incident report, supplemental incident report, or statement form. Officers shall complete use of
force reports fully and truthfully. Descriptions shall be in clear, precise and plain language and
shall be as specific as possible. When the officer using force is preparing the incident report, the
officer shall include the following information:
• The subject's action allegedly necessitating the use of force, including any threat
presented by the subject;
• Efforts to de-escalate prior to the use of force; and if not, why not;
• Any warning given and if not, why not;
• The type of force used;'
• Injury sustained by the subject:
• Injury sustained by the officer or another person;
• Information regarding medical assessment or evaluation, including whether the subject
refused;
• The supervisor's name, rank, star number and the time notified.
Each law enforcement officer must submit a report without coaching or assistance from other
law enforcement officers present during the incident.
SUPERVISOR’S RESPONSIBILITY. When notified of the use of force, the supervisor shall
conduct a supervisorial evaluation to determine whether the force used appears necessary and
within the provisions of this policy. The supervisor shall:
• Immediately respond to the scene unless a response is impractical, poses a danger, or
where officers' continued presence creates a risk. When more than one supervisor
responds, the responsibility shall fall on the senior supervisor;
• Ensure the scene is secure and observe injured subjects or officers;
• Ensure that witnesses (including officers) are identified and interviewed, and that this
information is included in the incident report. The number of witnesses may preclude
identification and interview of all witnesses, however supervisors shall ensure
identification to the best of their ability;
• Ensure photographs of injuries are taken and all other evidence is booked;
• Remain available to review the officer's incident report, supplemental incident report and
8
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•
•
•

written statement at the direction of the [Insert Next Rank Officer]. A supervisor shall not
approve an incident report or written statement involving a use of force that does not
comply with the requirements as set forth above;
If applicable, ensure the supervisor's reason for not responding to the scene is included
in the incident report.
Supervisors shall complete and submit an evaluation form indicating whether the force
used appears reasonable, necessary, and proportional, by the end of shift;
No supervisor who used, participated in, or ordered reportable force, will conduct the
supervisorial evaluation of the incident, unless it is impractical under the circumstances.
When a supervisor uses, participates in, or orders reportable force, a [Insert Next Rank
Officer] shall determine who will conduct the investigation.

The supervisor shall notify the [Insert Next Rank Officer] and [Insert Civilian Oversight Structure
of Jurisdiction] if the supervisor determines that an officer’s use of force is:
• Unnecessary, unreasonable, or disproportionate OR;
• Otherwise appears to violate [Insert Jurisdiction] policy OR;
• Results in serious bodily injury or death
POLICE AND CIVILIAN OVERSIGHT INVESTIGATIONS. When notified, the [Insert Next Rank
Officer], [Insert Force Investigation Team, if applicable], and an independent investigator from
the [Insert Civilian Oversight Structure of Jurisdiction] shall respond to the scene, secure the
evidence, initiate on-going investigations into the use of force, and prepare reports to the [Insert
Force Review Board and Civilian Oversight Structure] that contain preliminary findings, whether
or not the use of force appears to comply with [Insert Jurisdiction] policy, and recommendations.
PROMPT INTERROGATION OF OFFICER(S) INVOLVED
Where an officer’s use of force is determined to meet one or more of the conditions specified
above, the supervisor will transport the involved officer, if not incapacitated, directly to [Insert
Jurisdiction’s Internal Affairs Office or Civilian Oversight Structure] for an investigatory interview.
• Officers involved shall be transported separately and shall not be allowed to converse
with one another prior to the interview. If additional vehicles are needed; additional
supervisors will be summoned to provide transportation.
• At the request of the officer involved, questioning shall be delayed for no longer than
two hours in order to give the officer an opportunity to consult with a Union
representative. [DC Metropolitan Police Policy]
• Officers involved shall not be permitted to review evidence related to or audio/video
content depicting the use of force prior to an interrogation. [Oakland PD Policy]
INDEPENDENT CRIMINAL INVESTIGATIONS. Criminal investigations shall be initiated into all
uses of force resulting in serious bodily injury or death. In addition, if information is obtained at
any stage of the process which suggests criminal conduct involving any other use of force, the
[Insert Police Chief or Civilian Oversight Structure] shall initiate a criminal investigation into this
conduct. This includes criminal conduct while on duty, or while off-duty if the officer purports to
act under the color of law, or commits the offense while using police property, equipment, or
weapons. To ensure independence and legitimacy, [Insert Jurisdiction] shall include at least two
investigators from [Insert Preferred State, Federal, or Neighboring Law Enforcement Agency or
Civilian Oversight Structure, as appropriate] in all criminal investigations of [Insert Jurisdiction]
law enforcement officers.
PUBLIC RELEASE OF INFORMATION FOLLOWING POLICE USE OF DEADLY FORCE. A
press conference and/or an official press statement will be released by the Police Commissioner
9
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or designee within 72 hours of an incident in which an individual was killed or wounded as a
result of a use of force by an officer of [Insert Jurisdiction]. The information will include officer’s
name, years of service, assignment and duty status.
•

•
•
•

The release will contain a preliminary summary stating the circumstances of the incident
known at the time and based on the facts collected and confirmed by the investigators.
The release will provide a brief synopsis of the incident, condition (injuries) of the
individual and the proceeding steps of the investigation.
Names of the individual subject and the officer will be released.
No information regarding the subject’s potential criminal record shall be released unless
the officer’s disciplinary record is also released simultaneously with this information.
A preliminary summary based on the facts collected and confirmed by the investigators
will be placed on the [Insert Jurisdiction] website.

[Philadelphia PD Policy]
DATA COLLECTION AND ANALYSIS. The Department will collect and analyze information on
use of force in its database and Early Intervention System. The Use of Force statistics and
analysis will include at a minimum:
• The type of force
• The types and degree of injury to suspect and officer
• Date and time
• Location of the incident
• Officer's unit
• District station where the use of force occurred
• Officer's assignment
• Number of officers using force in the incident
• Officer's activity when force was used (ex. Handcuffing, search warrant, pursuit)
• Subject's activity allegedly requiring the officer to use force
• Officer's demographics (age, gender, race/ethnicity, rank, number of years with [Insert
Jurisdiction], number of years as a police officer)
• Subject demographics including race/ethnicity, age, gender, gender identity, primary
language and other factors such as mental illness, cognitive impairment, developmental
disability, drug and alcohol use/addiction and homeless.
• Outcome of any investigation regarding the use of force including any disciplinary
actions that were taken as a result.
[SFPD Policy]
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Purpose
To establish guidelines concerning the authorization, implementation, documentation and
investigation of use of reasonable force by Clayton Police Department Officers.

Policy (4.1.1)
The Clayton Police Department officers will use only the reasonable and necessary amount
of force to accomplish lawful objectives, to overcome resistance and/or aggression, or to
gain compliance in effecting an arrest, or in defense of life.
Chief’s note: nothing in this policy is intended to hinder an officer’s use of force when the
officer reasonably believes it necessary. Police officers may always and legally defend
themselves, or others. In all instances, officers will comply with applicable federal and
North Carolina General Statutes.

Definitions
Deadly Force – Any force reasonably likely to cause death or serious bodily injury.
Deadly Weapon – Weapons that, through normal and intended use, are likely to cause
death or serious physical injury.
Electronic Control Device (ECD) – A group of devices that use a high-voltage, low amp
charge of electricity to induce involuntary muscle contractions that cause temporary
incapacitation. ECD can be used in a “probe/shot” mode or a “drive stun/touch stun”
mode.

Use of Reasonable Force

Force – Physical contact or action beyond mere restraint that is used to overcome
resistance or aggression by a non-compliant person.
Imminent - Impending to the point of happening.
Less Lethal Instruments – Instruments that, through normal and intended use, are not
likely to cause death or serious physical injury.
Reasonable Belief - The facts or circumstances the officers know, or should know, are
such as to cause an ordinary and prudent officer to act or think in a similar way under
similar circumstances.
Roadblock - Any method, restriction or obstruction used or intended for preventing free
passage of motor vehicles on a roadway in order to affect the apprehension of an actual
or suspected violator.
Serious Physical Injury - An injury that creates substantial risk of death, causes serious
permanent disfigurement or results in long term loss or impairment of the function of any
bodily member or organ.
Use of Reasonable Force Documentation Package – A package of applicable reports and
related material that fully describes the actions involving a use of force. This package may
include:









F801 - Use of Force Report;
Arrest Report;
Incident/Investigation Reports;
Crash Reports – DMV-349;
Report of Employee Injury;
Photographs;
Statements from witnesses; and/or
Other reports as applicable.

Procedure
North Carolina General Statute
15A-401 (d) – Use of Force
1. Subject to the provisions of subdivision (2), a law enforcement officer is justified in
using force upon another person when and to the extent that he reasonably believes it
necessary:
a) To prevent the escape from custody or to effect an arrest of a person who he
reasonably believes has committed a criminal offense, unless he knows that the
arrest is unauthorized; or
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b) To defend himself or a third person from what he reasonably believes to be the use
or imminent use of physical force while effecting or attempting to effect an arrest or
while preventing or attempting to prevent an escape.
2. A law enforcement officer is justified in using deadly physical force upon another
person for a purpose specified in subdivision (1) of this subsection only when it is or
appears to be reasonably necessary thereby:
a) To defend himself or a third person from what he reasonably believes to be the use
or imminent use of deadly physical force; (4.1.2)
b) To effect an arrest or to prevent the escape from custody of a person who he
reasonably believes is attempting to escape by means of a deadly weapon, or who
by his conduct or any other means indicates that he presents an imminent threat of
death or serious physical injury to others unless apprehended without delay; or
(4.1.2)
c) To prevent the escape of a person from custody imposed upon him as a result of
conviction for a felony.
Chief’s note: Nothing in this policy permits willful, malicious, or criminal conduct by any
person that injures or endangers any person or property. Moreover, excessive force is
strictly forbidden.
General
1. Clayton Police Department Officer will have a working knowledge of North Carolina
General Statutes relating to Use of Force, specifically 15A-401.
2. All instances where force is used by an officer will comply with NCGS 15A-401 and this
order.
3. Officers will, in all instances, employ the minimum amount of force required to
successfully overcome physical resistance, prevent escapes, and effect arrests.
4. The use of force in response to resistance and/or aggression will be reasonable and
based upon the totality of the circumstances in which the force was used.
5. Officers using physical force, or who initiate any action that results in, or is alleged to
have resulted in, the injury or death of another person, will ensure their actions are
consistent with current training and policies of the Clayton Police Department.
6. Officers will document all uses of force and any action that results in, or is alleged to
have resulted in, injury or death of another person consistent with the provisions of
this order. (4.2.1 (b))
7. Officers involved in use of force while off duty or engaged in extra-duty assignments
are subject to the same reporting procedures as on-duty officers.
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Such use of force notifications will be made to the on-duty supervisor

8. In all use of force situations, once the suspect or person involved is under control,
force must stop, except for the minimal amount required to maintain control of an
arrestee.
Use of Force Continuum
(SOURCE: Subject Control Arrest Techniques, Instructor Lesson Plan, North Carolina
Justice Academy, January 2010)

Use of Force Options
1. Use of force options enable individuals to select and utilize an appropriate level of force
to a corresponding level of resistance. The primary goal of an officer when confronted
by a subject is to gain control of the subject. The Officer’s force decision should be
based in the capacity for control versus the potential of death or serious physical
injury.
2. Officers will initiate a response to resistance or aggression at the lowest level
reasonable. However, officers can enter the continuum at any level that is reasonable
based upon the situation.
4
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3. Officers may escalate through the levels of force when necessary to accomplish lawful
objectives, but force will be used in a reasonable manner based upon the threat facing
the officer.
4. An officer's use of force is a response to the subject's behavior and does not
specifically follow a preset order of escalation. An officer must continually assess a
subject's behavior to allow for appropriate escalation/de-escalation in the use of force.
5. The use of force options will be as follows:





Presence – Psychological force established through the officer's arrival on the scene
and symbols of authority, positioning, stance, and use of a reaction zone aid in the
control of confrontations and facilitate officer safety.
Verbal Commands/Direction/Control - Conversation, advice, commands, or
instructions utilized by the officer to control or de-escalate a confrontation. Verbal
communication, when applicable, should accompany officer actions, including the
officer's identification and announcement of arrest as outlined in N.C.G.S. 15A401(c)(2).
Physical Control - Use of physical contact to include touching, assisting, grabbing,
joint manipulations, kicking, or striking. Such contact includes empty hand
techniques and does not include the use of intermediate weapons or Instruments.
 Soft Hands – Techniques which have a low probability of injury such as an arm
bar, joint locks, and pressure point utilization.
 Hard Hands - Techniques which have a higher probability of injury, such as
punches, kicks, or stuns.



Intermediate Weapons/Instruments – those tools when utilized according to
recognized training methods, reduce the probability of serious bodily injury and
may include:
 Aerosol/Chemical Agents - The use of Oleoresin Capsicum (OC), or other
authorized agents, to control suspect resistance. Aerosol/chemical agents
typically target the suspect’s facial area and cause moderate discomfort,
activate mucus membranes, and reduce resistance.
 Electronic Control Devices (ECD) – Deploy electronic currents into a suspect’s
body to overwhelm the central nervous system and causes muscles to
involuntarily contract, whereby decreasing or eliminating suspect resistance.



Impact Instruments - The officer may use impact instruments only when
mechanical control methods are ineffective or inappropriate. Strikes should be
initially directed toward less lethal areas of the body and be conducted in
accordance with training. In life-threatening situations, officers may use any item at
their disposal to protect themselves or others.
 Low-level Intermediate Instruments - Instruments used with slow pressure not
requiring dynamic impact or physical exertion.
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 High-level Intermediate Instruments - Instruments which involve strikes or
could cause temporary physical incapacitation when applied.
 Exact Impact/Extended Range Impact– Exact Impact/Extended Range Impact
devices are less-lethal projectiles, such as bean bags, rubber or foam
projectiles, and similar devices. Officers may use Extended Range Impact
Projectiles only after lethal cover is in place. These projectiles are designed to
provide a level of force stronger than an impact instrument, but less than deadly
force.


Deadly Force – Action(s) which would likely result in death or serious bodily injury.
 The officer may respond to deadly force being used against him/her or a third
party by applying deadly force using a firearm or any other deadly weapon in
accordance with NC General Statue 15A-401 (d) (2) as stated in section VII.

6. Courts have determined that a review of use of force by a police officer may include
the following issues:






The seriousness of the underlying offense;
Any physical threat posed by the suspect;
The degree the threat exists;
Active resistance or attempted escape to evade arrest; and/or
Objective reasonableness. (Graham vs. Connor [490 U.S. 386, 1989])

Deadly Force
1. Clayton Police Department Officers may use deadly force only in accordance with NCGS
15A-401(d)(2)(a) and (b). (4.1.2)
2. Limitations


A law enforcement officer is justified in using deadly physical force upon another
person for a purpose specified in the statute. NCGS 15A-401(d)(2)(c), states:
 “To prevent the escape of a person from custody imposed upon him as a result
of conviction for a felony.”



While this is in fact the law of the State, this provision was designed mainly for
Department of Corrections Personnel.
 It is not the policy of the Clayton Police Department to shoot a fleeing felon
simply because he/she has been convicted of a felony. (4.1.2)
 However, if the felon is also engaging in conduct such as described in
subsections 2(a) and/or 2(b) of 15A-401(d), then the officer is justified in using
whatever force is necessary, up to and including, deadly physical force.
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3. Officers may be required to defend themselves against an attack with whatever means
are available to them, subject to the following restrictions:



Strangle or choke holds are prohibited unless the circumstances would justify
deadly force and there is no other alternative to protect the officer or another
person.
Inanimate objects used to strike the person in a vital part of the body are
prohibited unless the circumstances would justify deadly force and there is no other
alternative to protect the officer or another person.

Roadblocks, Ramming and Forcible Stopping
1. Use of roadblocks, ramming and forcible stopping may constitute a use of force. These
techniques will only be used in compliance with North Carolina General Statutes,
General Order 416 – Roadblocks and Forcible Stopping Procedures, and other
applicable written directives.

Use of Firearm
1. An officer may use a firearm as outlined in North Carolina General Statute 15A-401(d)
(2) and this and other applicable General Orders and written directives. (1.2.2)
2. Anytime an officer is faced with the possibility of firing a weapon, they should remain
aware of the direction the firearm will be discharged, have the target in sight and
identified, be conscious of other persons in the area, and be aware of the dangers
when discharging a firearm while running or moving.
3. An officer may draw his/her weapon when he/she has reasonable grounds to suspect
that the use of deadly physical force may be necessary when:






The officer is reasonably concerned that a deadly force situation is imminent.
The officer may have his/her weapon “at the ready” in such circumstances as
answering a silent alarm, conducting a building search, confronting a subject who
the officer has reasonable grounds to believe may be armed, or who may otherwise
cause the officer to reasonably fear for his/her life.
The display of a weapon will only be done by an officer in the performance of
his/her duties when reasonably necessary.
The mere display of a weapon is not considered a use of force per this order.
However, pointing a firearm at a person(s) is and will be documented using the
appropriate forms in accordance with this General Order.

4. Except for general maintenance, storage, or authorized training, officers should not
draw, point or exhibit their firearm unless circumstances create a reasonable belief
that it may be necessary to lawfully use the weapon in conformance with state law and
departmental policy.
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5. Warning shots are prohibited. (4.1.3)
6. Officers will not discharge a firearm at or from a moving vehicle except when
reasonably necessary to prevent serious bodily injury or death to an innocent person
or an officer, and it reasonably appears that no innocent bystander will be seriously
injured or killed by such action.


An officer using deadly physical force directed at a moving vehicle must consider
and believe that the use of deadly force will serve to eliminate the threat of death
or serious injury to the innocent public as opposed to creating that threat.

Use of Less Lethal Instruments and Munitions (4.1.4)
1. An officer may use less lethal Instruments and munitions as outlined in North Carolina
General Statute 15A-401(d) (1) and this and other applicable General Orders and
written directives. (1.2.2)
2. General Order 802 – Less Lethal Instruments provides further guidance on use of other
weapons, devices, and munitions.
3. Any use of less lethal Instruments or munitions constitutes a Use of Force and will be
documented in accordance with this policy. (4.2.1(c))
Use of Police Canine
1. Police canines may engage a person for the apprehension of fleeing suspects, building
searches, officer protection, etc.
2. The direct contact of a person with the canine as part of an official police action
constitutes a use of force.
3. In the event another agency canine is involved in a use of force in the Town of
Clayton, or while assisting the Clayton Police Department pursuant to a Mutual Aid
Agreement, the on-duty supervisor will request a copy of the assisting agency’s
incident report, Use of Force report, or other documentation as required by the
assisting agency.


All related documents will be included in the case file for the incident.

Use of Force While Off-Duty
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1. Officers who are off-duty, and not working in any official capacity, should refrain from
taking forcible police action except in circumstances that seriously threaten life or
public disorder.


In any other circumstances, the most appropriate action is to request the
assistance of an on-duty officer at the first opportunity.

2. Before taking any action and when appropriate the officer should:



Identify themselves as a police officer; and
Carefully consider the risk to themselves and to others that may be caused by
sudden confrontation with armed criminals or suspects.

Duty to Intervene and Rendering Medical Aid (4.1.5)
1. All sworn personnel are required to intervene and stop other sworn personnel,
regardless of agency, when, in the Officer’s opinion, the force being applied is
excessive. Failure to intervene is considered a dereliction of duty and subject to
disciplinary action.
2. In all instances where force is used, appropriate medical attention, consistent with any
injury sustained or alleged by any individual, will be immediately provided.
3. Medical attention consists of:



Immediate minor first aid; and/or
Response of Clayton Fire Department and Emergency Medical Services personnel.

4. Appropriate medical attention will be provided as soon as possible after control of the
incident has been established.
Actions and Reporting Use of Force
1. In any situation in which an officer uses force against another person, or when a
person is injured in any manner, whether the injury is caused by the officer or not, the
officer will, as soon as reasonably practicable:


Determine the medical condition of the person, render aid and call EMS if
necessary. (4.1.5)
 If the officer believes the subject needs medical attention, or the subject
complains of pain, injury, or requests medical attention, or if the officer is in
doubt as to the necessity of medical treatment for a subject, the officer will
contact the telecommunicator who will dispatch appropriate medical personnel.
 This includes cases where the source of injury or pain is related to the extended
wearing of handcuffs, use of pepper-based spray or ECD.
9

Use of Reasonable Force

 Pursuant to General Order 802 – Less Lethal Instruments, if the subject is struck
with an ECD probe EMS will be notified to respond.
 Any refusal to accept medical treatment will be documented by the medical
provider and the officer.



Notify the Communications Center of the location and incident. and
Notify the on-duty shift supervisor.

2. When the Officer involved is the on-duty supervisor, the Watch Commander or higher
will be notified to investigate the use of force.
3. Officers using force will:





Ensure that the subject has been properly restrained and no longer poses an
immediate threat to the safety and security of officers or the public.
Restrained subjects should be positioned in an upright or seated position and
should not remain in a prone position to mitigate the risk of positional asphyxia.
Remain at the scene (unless injured or the safety of the officer and/or public
requires otherwise) until the arrival of a supervisor.
If a weapon or other instrument was used, protect the weapon or instrument for
examination.

4. The on-duty or investigating supervisor will:















Respond to the scene.
Ensure appropriate medical attention is obtained for the officer and the subject, if
injured.
Make the required notifications pursuant to GO 415 – Notification Procedures.
Examine the instrument used, ensuring chain of custody and evidentiary value.
Determine the appropriateness of the use of force.
Protect the scene.
Interview the involved officer(s), witnesses, and subject upon whom force was
used.
Obtain written statements, where appropriate.
Take photographs of the individual to include any injury, real, claimed or otherwise,
whether visible or not.
Review of any Mobile Video Recording (MVR), building or other camera/video
system that may have captured any part of or circumstances leading up to or
following the use of force.
Other steps that are, or may be, necessary or prudent.
Write a summary of the incident and include a determination whether the use of
force complies with applicable NCGS and written directives of the Clayton Police
Department.
Prepare the Use of Force Documentation Package and submit it, through the chain
of command, to the Chief of Police for review and appropriate action.
Process any complaint regarding use of force in accordance with General Order 208
– Complaints and Allegations.
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5. All uses of force, not involving a weapon, will be documented in the following manner:
(4.2.1 (d))





An incident report will be completed with a detailed narrative about the incident.
Form F801 - Use of Reasonable Force Report will be completed with a detailed
narrative about the incident.
The on-duty supervisor will complete form F801a – Supervisor Review.
The respective Division Commander will complete form F801b – Division
Commander Review.

6. All uses of force involving a weapon will be documented in the following manner:






An incident report will be completed with a detailed narrative about the incident.
Form F801 - Use of Force Report will be completed with a detailed narrative about
the incident.
The on-duty supervisor will complete form F801a – Supervisor Review.
The respective Division Commander will complete form F801b – Division
Commander Review.
Form F804 – Firearm Discharge Report will be completed and attached to the F801Use of Reasonable Force Report.

7. All paperwork will be completed and forwarded to the appropriate Division Commander
before the officer and supervisor complete their tour of duty.
8. The Division Commander will review the paperwork, complete the review, and forward
a complete Use of Force Documentation Package to the Chief of Police. (4.2.2)
9. In the event the involved officer is unable to complete paperwork, the supervisor will
complete the forms for the officer.
10.Whenever a doubt exists as to whether, or not, the level of restraint used constitutes
use of force, the on-duty supervisor will be notified and will determine whether the
incident constitutes a Use of Force.
11.If the use of force involved discharging of a firearm at a suspect with or without
striking them, the provisions of General Order 804 – Issued and Authorized Firearms
will be followed. (4.2.1(a)(b))
12.In the event of a death of a person because of an officer’s actions, or a person in
custody of the Clayton Police Department, the North Carolina State Bureau of
Investigation (SBI) will conduct a parallel, but independent, investigation.


The provisions of General Order 404 – Prisoner Custody & Transportation
Responsibilities will be followed.

Relief from Duty (4.2.3)
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1. Employees whose action(s), or use of force in an official capacity, results in death or
serious physical injury, will be placed on administrative leave or assigned to
administrative duty as designated by the Chief of Police, pending the outcome of the
administrative review and investigation.




This assignment/leave shall be for a period as deemed appropriate by the Chief of
Police, or designee, and will be without loss of pay or benefits.
This action is taken to protect the interests of the Officer(s) involved and the
department while an investigation is being conducted and is not meant to imply or
indicate the officer acted improperly.
While on administrative assignment/leave, the officer shall remain available should
he/she be needed in an official capacity respective to the incident and shall be
subject to recall to full duty at any time.

Critical Incident Debriefing
1. When a person has been seriously injured or killed by the force used by an officer, the
involved officer will undergo a mandatory examination by a licensed psychologist or
psychiatrist chosen by the department and any other course of treatment
recommended.



If seriously injured because of a deadly force encounter, the Officer(s) will undergo
necessary medical, physical, and psychological examinations, at the Town’s
expense, in accordance with Town of Clayton policies.
Through the Employee Assistance Program, benefits will also be offered to the
officer and his/her family.

Training
1. Pursuant to General Order 610 – Training Programs, training will be provided annually
on this General Order and related statutes, laws, rules and regulations.

Supervisory Personnel
See above

Command Personnel
Analysis (4.2.4)
1. Annually, the Support Services Captain will use the Use of Reasonable Force
Documentation Packages, as well as documentation of any incident where an employee
has taken an action that resulted in, or is alleged to have resulted in, injury or death of
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another person submitted during the year to conduct a documented analysis of all such
incidents to identify, at a minimum, the following:









Patterns or trends that may indicate potential training needs.
Patterns or trends that may require policy modification.
Patterns or trends that are revealed in the context of past evaluations and analysis.
Date and time of incidents (4.2.4a)
Types of encounters resulting in use of force (4.2.4b)
Trends or patterns related to race, age, and gender of subjects involved (4.2.4c)
Trends or patterns resulting in injury to any person including employees (4.2.4d)
Impact of findings on policies, practices, equipment, and training (4.2.4e)

2. The Support Services Captain will conduct an annual review of all assaults on law
enforcement officers that will minimally include: (4.2.5)





Trends or patterns;
Recommendations to enhance officer safety;
Recommended policy revisions; and
Recommendations to revise/enhance training.

3. These reviews will be completed and submitted to the Chief of Police through the chain
of command no later than January 31 st of the year following the period subject to the
analysis.


This date may be extended with the approval of the Chief of Police.

Approved by:

Blair Myhand,
Chief of Police
*green text denotes significant change in policy
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Clayton Police Department
Use of Reasonable Force Report

Incident Details
Incident Location:
OCA:

Date:

Time:

Officer 1:
Officer 2:
Officer 3:

Subject Information
Name:

DOB:

Address:

Phone:

Race:

Sex:

Ethnicity:

Charges:
Armed: ☐ Yes ☐ No

Weapon Type:
Alcohol/Drugs Suspected: ☐ Yes ☐ No

Mental Condition:
Was subject injured? ☐ Yes ☐ No

Extent of Injuries:

Force Used
Was compliance gained? ☐ Yes ☐ No

Type of force used:

Firearm
Make

Model

Serial #:

Ammunition specification:

# of shots fired:

Subject struck: ☐ Yes ☐ No

# of times subject struck:

Less Lethal
Make:
# of shots fired:

Model:

Serial #:

Distance to target:

Point of aim:
Compliance gained: ☐ Yes ☐ No

Point of impact:

Chemical Agent
Make:
Type of agent:

Model:

Serial #:
EMS check: ☐ Yes ☐ No

Flushing: ☐ Yes ☐ No

ECD
How was ECD deployed:

F801

Was ECD effective? ☐ Yes ☐ No

Rev. 06/20

Make:

Model:

Cartridge #:

Serial #:

# of deployments:

Duration:

Other Instrument
Instrument Used:

How was Instrument Used:

Medical Attention
Medical attention ☐ Yes ☐ No
EMS Unit #:

Serious injuries? ☐ Yes ☐ No

Treated on scene? ☐ Yes ☐ No

Which hospital:

Death? ☐ Yes ☐ No
Taken to Hospital? ☐ Yes ☐ No

Address:

Injury Location

Suspect

Officer

Civilian Witness
Name:

Address:

Phone:

Interviewed? ☐ Yes ☐ No

Name:

Address:

Phone:

Interviewed? ☐ Yes ☐ No

Name:

Address:

Phone:

Interviewed? ☐ Yes ☐ No

Written statement: ☐ Yes ☐ No

Written statement: ☐ Yes ☐ No

Written statement: ☐ Yes ☐ No

Officer Witness
Name:

Department:

Phone:

Interviewed? ☐ Yes ☐ No

Name:

Department:

Phone:

Interviewed? ☐ Yes ☐ No

Written statement: ☐ Yes ☐ No

Written statement: ☐ Yes ☐ No

Property Damage
Department property? ☐ Yes ☐ No

F801

Describe:

Rev. 06/20

Officer’s personal property? ☐ Yes ☐ No

Describe:

Other person’s property? ☐ Yes ☐ No

Describe:

Narrative (describe details where force was needed and include outcome)

Officer:

F801

Signature:

Date:

Rev. 06/20
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PURPOSE
The purpose of this policy is to provide officers of the Charlotte-Mecklenburg Police
Department (CMPD) with guidelines for responding to resistance.

II.

POLICY
The CMPD recognizes and respects the integrity and paramount value of human life. The
Department believes that human life is sacrosanct and the goal of any encounter with the
public is girded by the unwavering commitment to the preservation of life. Consistent with this
belief is the Department’s full commitment to a culture of guardianship that embraces a
warrior spirit in protecting the community.
Consistent with any free society, CMPD seeks to police in ways that enhance and facilitate
policing by the consent of its citizens. When situations present themselves where policing by
consent is not achieved, it is the Department’s responsibility to use control methods only
when it is reasonably necessary. In determining whether a control method is reasonably
necessary, it must be taken into full consideration that officers may be forced to make splitsecond judgments in circumstances that are tense, uncertain, and rapidly evolving. It must
also take into consideration whether it was reasonable for the officer to attempt to control the
situation, when time and circumstance permit, by using communication and other available
resources to stabilize and/or de-escalate the situation.
A review of an officer’s application of control requires balancing the legitimate need for
officers to apply control in order to safely and lawfully carry out their duties against the right
of the subject to be free from excessive application(s) of control.
CMPD further recognizes that in some instances a control method may be legally justified at
the moment the control method is administered, but an officer who intentionally and
unnecessarily instigates a situation where the use of a control method becomes necessary
may be in violation of training or other Department policies. For example, an officer who
taunts, verbally baits, or initiates needless or unnecessary physical contact with a subject
and then is forced to apply a control method immediately afterwards will be in violation of this
or other policies. Finally, passive physical resistance is not in and of itself synonymous with
the risk of imminent harm or danger to oneself or others.

III.

DEFINITIONS
A.

Active Aggression: At this level of resistance, the subject poses a risk of immediate
danger to the officer, another person, or themselves. This aggression may manifest
itself through punching, kicking, striking, or any other action when apparent that the
subject has the immediate means to injure an officer, another person, or his or herself.

B.

Control: The degree of force required by an officer to gain compliance of an unwilling
subject.

C.

Death or Serious Bodily Injury: Actions that are likely to result in the death or serious
bodily injury to an officer or subject. These actions may include the discharge of a
firearm, use of a blunt or bladed weapon, or any control or resistance method that
may cause bodily injury which involves a substantial risk of death.
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D.

Deadly Force: Any force that is reasonably likely to cause death or serious injury.
Force that is not reasonably likely to cause death or serious physical injury, but
unexpectedly results in death or serious injury is not considered deadly force. The
discharging of a firearm at a person is always considered deadly force except when
an officer is discharging a less lethal option approved pursuant to this policy.

E.

De-escalation: Tactics, techniques, actions, verbal, or non-verbal communication
exercised by officers during a potential use of control encounter to reduce the
imminence of a physical threat to officers or others. These tactics should be used
when time, distance, communication, available resources and circumstances permit.

F.

Defensive Resistance: Measures a subject is actively taking to prevent being taken
into custody. These actions may include, but are not limited to, twisting, pulling,
holding onto fixed objects, running away, or preventing handcuffing.

G.

Imminent: An event that is likely to occur at any moment.

H.

Less Lethal Control: Any physical exertion or device that is used to restrain or control
another which is not reasonably likely to cause death or serious injury.

I.

Less Lethal Option: Any control employed using specialized equipment that is
designed to temporarily incapacitate a person and is not reasonably likely to produce
death or serious injury, including, but not limited to, Oleoresin Capsicum (OC spray),
impact munitions, Conducted Electrical Weapon (CEW), and bean bag rounds.

J.

Passive Resistance: Non-violent, noncompliance to lawful orders when a subject does
not pose a continuing threat to the safety of officers. This type of resistance creates
little to no risk of immediate danger. Purely passive resistance may still support the
use of some level of control of the subject. (Source: Graham v. Connor).

K.

Reasonably Necessary: The reasonableness of a particular use of a control method
must be evaluated from the objective perspective of a reasonable officer on the scene,
rather than with the 20/20 vision of hindsight. It also depends on the severity of the
crime, whether the subject poses an imminent threat to the officers or others, and
whether the subject is actively resisting arrest or attempting to evade arrest by flight.
The inquiry asks whether the officer’s actions were objectively reasonable in light of
the facts and circumstances confronting him or her.

PROCEDURES FOR THE USE OF LESS LETHAL CONTROL
A.

Use of Less Lethal Control During Arrest
1.

An officer may use less lethal force upon another person when and to the
extent that the officer believes it reasonably necessary to:
a.

Prevent the escape from custody or to effect an arrest of a person who
the officer reasonably believes has committed an offense unless the
officer knows that the arrest is unauthorized; or
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Defend him or herself or another person from what the officer
reasonably believes to be the use or imminent use of physical force
while affecting or attempting to affect an arrest, or while preventing or
attempting to prevent an escape.

2.

An officer who, without provocation, taunts, verbally baits, or initiates needless
or unnecessary physical contact with a subject and is compelled to use a
control option immediately afterwards may not rely on paragraph IV. A. 1. of
this Directive as justification for their acts in an administrative review of the use
of control option.

3.

An officer will use control options only when it is reasonably necessary. In
making the decision to use a control option, officers must decide what degree
of control is appropriate based on the facts and circumstances with which they
are confronted. To determine what degree of control is appropriate, the officer
must reasonably believe that a lower degree of control is not sufficient and that
a higher degree of control is not reasonably necessary. As some interactions
with citizens requiring officers to use control may be tense, uncertain and
rapidly evolving, an officer may increase or decrease the degree of control
utilized based on the circumstances confronting him or her such as, but not
limited to:
a.

The officer’s/subject’s physical size or strength;

b.

The physical impairment of the officer/subject, such as injury,
incapacitation, or fatigue;

c.

The availability of a weapon by the subject;

d.

The alcohol or drug use of the subject;

e.

The subject’s mental/developmental condition;

f.

The number of officers/subjects present;

g.

Previous knowledge of the subject;

h.

Apparent skill level of the officer/subject;

i.

Whether the subject poses an imminent threat to the public;

j.

Whether the subject poses an imminent threat to the officer;

k.

Whether the subject poses an imminent threat to him or herself;

l.

Whether the subject is actively attempting to flee or escape lawful
custody;

m.

The length of time that a subject passively or actively resists an officer’s
legitimate efforts to control the subject;

m.

The time that the officer had to react to a real or imminent threat;

Charlotte-Mecklenburg Police Department

Response to Resistance

Interactive Directives Guide

Effective Date: 7/2/2020

B.

C.

4 of 15

n.

Potential escape of the subject;

o.

Potential destruction of evidence;

p.

Environmental conditions;

q.

Other facts and circumstances confronting the officer that are unique to
the incident.

De-Escalation, Verbal Warning, Dialogue, and Commands
1.

Where time, distance, communication and circumstance permit, and
considering the safety of officers and the public, officers shall attempt to deescalate situations through verbal dialogue and other de-escalation techniques.
The goal of de-escalation techniques is to slow down or stabilize the situation
so that additional time and resources can be used to resolve the situation with
a minimal amount of control, when possible.

2.

If reasonable, an officer will identify him or herself as a police officer and issue
a verbal warning before using any control methods. A verbal warning, dialogue
or commands are not required in a split-second situation or if the officer
reasonably believes that it would place the safety of the officer or another
person in jeopardy.

Oleoresin Capsicum (OC Spray)
1.

D.

600-019

OC spray will normally be used when the officer is confronted with defensive
resistance and:
a.

The use is a reasonably necessary step in control methods to effect the
arrest, to secure an arrestee, or to provide for the safety of the officer or
others; and

b.

Physical restraint of a person is not reasonable to bring the person
under control without risk of injury to the person or the officer.

2.

OC spray may be used to discourage an attack by an animal.

3.

Officers are required to demonstrate proficiency in the deployment of OC in a
training environment on a biennial basis.

Non-violent Passive Protests
The use of OC spray or any other physical control methods will not be immediately
deployed where a person or group of persons are participating in a passive nonviolent protest unless there is an imminent threat to the officer or another person's
safety.

E.

Conducted Electrical Weapon
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Deploying a CEW is a serious control option. A CEW will be deployed only in
response to a situation in which a reasonable officer would perceive some imminent
danger that could be mitigated by using a CEW. The primary purpose of the CEW is to
save human lives and prevent injuries. The use of the CEW is considered a higher
level of control and its use is authorized as an alternative to employing deadly control
in situations where time and circumstance permit.
The CEW should be used to gain control of imminently actively aggressive individuals
or as a reasonable progression of control. The CEW shall not be used on a subject
who is merely passively resistant.
1.

2.

Procedures
a.

Only officers who have successfully completed CMPD’s TASER™
Operator training are authorized to carry and use a CEW.

b.

All officers authorized to carry and use the CEW are required to
demonstrate proficiency and complete recertification training on an
annual basis.

c.

When equipped with the CEW, officers will only wear the CEW holster
on the non-gun side. Wearing of the CEW on the gun side is strictly
prohibited.

d.

Uniform personnel that are issued a CEW are also required to carry all
their issued equipment when on duty or working a secondary
employment assignment.

e.

Officers will not make any adjustments to their CEW device settings.

f.

Each officer is responsible for the condition of their CEW and will
thoroughly inspect the device before taking it into the field. Officers will
maintain and inspect their assigned CEW in accordance with Directive
600-019A Management of Conducted Electrical Weapons.:

Use of Conducted Electrical Weapons
a.

Examples of situations when the CEW may be used:
1)

When dealing with a mentally ill person that is actively aggressive
(refer to 500-003, Management of Subjects in Extreme Distress);

2)

When confronted by subjects armed with knives, bottles, or
objects other than a firearm, and the subject poses an imminent
threat to officers or citizens;

3)

When attempting to control violent persons who may be under the
influence of drugs and/or alcohol and are exhibiting aggressive
behavior or subjects whose aggressive behavior indicates that
other methods of control may reasonably result in injury to the
subject or officers. Officers should be aware that there is a higher
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risk of sudden death in subjects under the influence of drugs or
exhibiting symptoms associated with excited delirium (Refer to
500-003, Management of Subjects in Extreme Distress);

3.

4)

When a subject resists arrest and the subject has the apparent
ability to retrieve a weapon and the officer reasonably believes
the subject has access to a weapon;

5)

When confronted with a person expressing the intent and who
has the immediate and reasonable means to commit suicide.

b.

When reasonable, officers will verbally warn the suspect before
discharging the CEW. An ARC display may be used in conjunction with
verbal warnings.

c.

Initial use of the CEW will be for one full five (5) second cycle, and then
the officer will evaluate the need to apply a second five (5) second cycle.
Each subsequent five (5) second cycle requires justification to deploy
the CEW. Once the subject has been exposed to three (3) cycles, the
CEW should be deemed ineffective and another control method should
be considered.

d.

The intentional use of two or more CEW’s simultaneously on the same
subject is strictly prohibited.

e.

The use of the CEW “drive stun” mode should be used primarily to
supplement the probe mode to complete the conductive circuit. The
“drive stun” requires the same level of justification as a probe
deployment.

The CEW shall not be used:
a.

When the officer cannot for safety or other reasons approach the subject
to within the effective range of the CEW;

b.

In the proximity of flammable liquids, gases, or any other highly
combustible materials that may be ignited by the device including any
individual that may be have been exposed to combustible substances or
liquids such as gasoline;

c.

In situations where deadly force is the most reasonably necessary
option, unless another officer is in position to use deadly force against
the subject.

d.

On handcuffed persons unless doing so is necessary to prevent the
person from causing serious bodily injury to themselves or others.

e.

Solely to prevent the escape of a suspect of a non-violent offense who is
otherwise not displaying active aggression towards the officer or others.
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In less lethal control situations, officers shall not use a CEW under the following
situations:
a.

On persons who do not pose an imminent threat of physical harm to
themselves, the public, or officers; unless as a progression of control to
detain an individual who physically resists being handcuffed.

b.

On a person who is mentally ill and has not committed a crime and does
not pose an imminent threat of physical harm to themselves, the public
or officers;

c.

On a person who is in control of a vehicle (e.g., automobiles, trucks,
motorcycles, ATVs, scooters), while that vehicle is moving or in gear
unless no other option is available to prevent injury to the officer or
others.

d.

On a person who is complying with an officer’s commands;

e.

During a demonstration or other lawful protest where the subject is only
engaged in passive resistance;

f.

When it is reasonable to believe that incapacitation of the subject may
result in serious injury or death (e.g. where the subject’s fall may result
in death or serious injury).

5.

In less lethal control situations, officers will not intentionally target the head,
neck, upper chest area or genitalia of the subject with a CEW.

6.

In less lethal control situations, officers should be cognizant if the subject is
visibly pregnant, elderly, otherwise infirm or of very young age and consider
other less lethal control options before deploying a CEW.

7.

In less lethal control situations, officers should be cognizant of the risk of
positional asphyxia and use restraint techniques that do not impair the
breathing of an in-custody subject after application of the CEW.

8.

Medical Considerations: Personnel should be aware that there is a higher risk
of sudden death in subjects under the influence of drugs and/or exhibiting
symptoms associated with excited delirium. In accordance with Directive 500003 Management of Subjects in Extreme Distress, MEDIC will be requested as
soon as practical once it has been concluded that the subject may be at risk for
positional/restraint asphyxia or excited delirium.
a.

Whenever possible, when officers respond to calls for service in which
they anticipate a CEW may be deployed against a subject and/or an
individual that may be at risk for positional asphyxia, restraint asphyxia
or excited delirium, the officer shall, as soon as practical, notify an onduty supervisor and request MEDIC if they were not initially dispatched.
The officer shall designate a nearby safe location for MEDIC personnel
to stage until the scene is secure.
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b.

First responders and MEDIC shall be requested for anyone who is
subjected to the electrical discharge, including drive stun exposures.
Officers will closely monitor the subject until arrival of first responders
and MEDIC.

c.

MEDIC personnel will complete on-scene probe removal and a medical
evaluation on all subjects exposed to the CEW. MEDIC personnel will
then evaluate the subject and determine whether the subject will be
transported to the hospital.

d.

If MEDIC clears the subject, the officer may then transport the subject
directly to the intake center. In cases where a subject has been exposed
to multiple CEW cycles exceeding 15 seconds the officer will request
that MEDIC transport the subject to the hospital for further examination
and clearance before being transported to the jail.

e.

Darts that penetrate the skin will only be removed by medical personnel.
CEW probes will be treated as biohazard materials.

f.

Internal Affairs will be responsible for the administrative investigation of
CEW applications when:
1)

Application exceeds 15 seconds;

2)

CEW is applied outside of policy and/or training;

3)

The subject is in an at-risk category (ex. young children,
elderly, pregnant).

Less Lethal Options
1.

Officers with specialized training who are authorized and trained in the use of
specialized equipment may use that issued equipment pursuant to a standard
operating procedure approved by the Chief of Police or designee.

2.

The use of less lethal options is not considered deadly force.

3.

Approved less lethal equipment currently includes, but is not limited to:
a.

Bean Bag rounds

b.

Chemical irritants

c.

Rubber pellets

d.

Conducted Electrical Weapons (CEW)

e.

Canine

f.

40mm Impact Munitions

Impact Weapons
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1.

Impact weapons may be used only when an officer is confronted with active
aggression that is occurring or is imminent, against him or herself or another
person.

2.

The use by an officer of a flashlight, baton, or similar object used as a club to
strike a blow to the muscle groups of a person’s arms or legs will be considered
use of less lethal control.

3.

A flashlight, baton, or similar object used as a club to strike a blow to a person’s
head/neck is prohibited except where deadly force is reasonably necessary.

4.

Officers are required to demonstrate proficiency in the use of impact weapons
in a training environment on a biennial basis.

Officers will not use the following tactics unless deadly force is reasonably necessary:
1.

Any hold with or without a device that restricts a person's airway.

2.

Any hold with or without a device that restricts blood flow to a person’s brain.

3.

Any strike with an impact weapon or object to a person's head or neck.

4.

Any other tactic that is reasonably likely to result in death or serious injury
unless deadly force was reasonably necessary.

Officers will not taunt, verbally bait, or initiate needless or unnecessary physical
contact with a subject.

PROCEDURES FOLLOWING THE USE OF LESS LETHAL CONTROL
A.

Medical Treatment
An officer will summon appropriate medical aid when the subject requests medical
assistance or, in the officer's opinion, the subject requires medical assistance. The
officer will contact a supervisor if the officer is in doubt as to the necessity of medical
treatment. In the event a supervisor is contacted, the supervisor will observe the
subject prior to making the decision on whether to obtain medical aid.
After requesting the appropriate medical aid, the officer will take appropriate measures
to protect the integrity of the crime scene and will render medical aid he or she is
trained and certified to provide. Those actions may include:

B.

1.

Secure the scene to protect the subject from any further injury.

2.

Apply any first aid they are trained and certified to apply.

3.

Provide increased observation of the subject to detect obvious changes in
condition.

Documentation
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1.

Officers who use a control method on a subject will contact their supervisor
immediately.

2.

The officer’s supervisor must be notified when a control method is used and
must thoroughly investigate and determine when an IACMS (Supervisor’s
Investigative Report) is required.

3.

If an IACMS (Supervisor’s Investigative Report) is required, the supervisor is
responsible for investigating the incident and for completing the report.

4.

Upon completion of the investigation the supervisor will utilize the transfer
function in IACMS (Supervisor Investigative Report) to route the investigation to
the next higher level in the chain of command for review and disposition.

5.

There are additional requirements for Supervisor Investigative Reports
involving CEW discharges. Supervisors shall:
a.

Photograph the impact points before and after removal (if possible).

b.

Photograph the discharged cartridge, showing the wires and both
probes.

c.

Include a TASER™ Data Download report, covering the previous 24
hours.

d.

Complete the CEW addendum in the IA Case Management System
(IACMS).

6.

Off-duty officers involved in situations where control is used are subject to the
same procedures as on-duty officers. When an off-duty officer is involved in a
situation where control is used, he or she will notify a police supervisor
immediately. If the job or location has an off-duty supervisor assigned, that
supervisor will complete the investigation and forward it to the officer’s chain of
command. If there is no off-duty supervisor assigned, an on-duty supervisor
from the division where the job is located should be contacted. Additionally, onduty supervisors shall assist off-duty supervisors with investigations, as
needed.

7.

The Department has attempted to identify all situations where an IACMS
(Supervisor Investigative Report) investigation should be completed. Such an
investigation is required in any situation that clearly involves the use of a less
lethal or lethal control method. The following are examples of situations where
the completion of an IACMS investigation is required:
a.

An officer exercising police authority uses a control method which
causes any visible or apparent physical injury, or which results in the
subject saying that he or she was injured.

b.

An officer exercising police authority uses any object, including baton,
flashlight, hand, fist, or foot, to strike a blow to a subject.
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c.

An officer exercising police authority uses a control method that in any
way causes a subject to suffer a blow to the head.

d.

An officer uses OC spray on a subject.

e.

An officer uses a CEW on a subject.

f.

An officer uses a less lethal option to affect the arrest or to control a
subject.

g.

The Civil Emergency Unit or other specialized unit uses the less lethal
option(s) to disperse rioters, mobs, crowds, or barricaded subjects. In
this situation the commander of that unit will complete one Supervisor’s
Investigative Report.

h.

A police canine bite.

i.

An officer exercises police authority on a subject resulting in the subject
losing consciousness.

j.

There is evidence that just prior to application of a less lethal control
method an officer taunted, verbally baited, or initiated needless or
unnecessary physical contact with the subject.

An IACMS investigation is also required when no apparent control method was
used, but a subject has sustained visible injuries while fleeing from police or
while in custody. These injuries are categorized as No Force Subject Injury
(NFSI) investigations in the IACMS. Examples include:
a.

A subject flees from arrest and injures himself;

b.

A subject injures himself in any manner while handcuffed or in police
custody.

Witness of Use of a Control Method by an Employee
Any employee, who witnesses the use of a control method that is required to be
reported, will notify a supervisor immediately and complete an Investigative Witness
Statement.

D.

Notification
1.

The investigating supervisor will notify the division commander and/or
Operations Command as soon as possible whenever a CMPD employee has
inflicted serious injuries on a subject.

2.

If the control method used is such that the affected individual requires
hospitalization, Operations Command or division commander will notify the
commander of the Internal Affairs Bureau immediately, regardless of the hour
of the day.
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The existence of one or more IACMS (Supervisor Investigative Reports) documenting
a use of a control method by an individual employee, by itself, cannot be the basis for
discipline against that employee.

PROCEDURES FOR THE USE OF DEADLY FORCE
A.

An officer may use deadly force only as follows:
1.

When it appears to be reasonably necessary to defend him or herself or
another person from what the officer reasonably believes to be the use or
imminent use of deadly physical force; or

2.

To effect an arrest or prevent the escape from custody of a person who, the
officer reasonably believes, is attempting to escape by means of a deadly
weapon; or

3.

To effect an arrest or prevent the escape from custody of a person who, by his
or her conduct or any other means, indicates that he or she presents an
imminent threat of death or serious physical injury to others unless
apprehended without delay.

B.

If reasonable, an officer will identify him or herself as a police officer and issue a
verbal warning before using deadly force. A verbal warning is not required in a splitsecond situation or if the officer reasonably believes that issuing the warning would
place the safety of the officer or another person in jeopardy.

C.

An officer will not discharge his or her firearm under the following circumstances:
1.

As a means of warning or frightening a person.

2.

At or from a moving vehicle, unless deadly force is being used against the
officer or another person and the officer reasonably believes that no other
option is reasonably available. Discharging a firearm in this circumstance is
never authorized when it is reasonable to believe that the vehicle may contain
an innocent passenger or it is reasonably apparent that the vehicle may careen
out of control and injure an innocent bystander. When confronted with an
oncoming vehicle, an officer will not position him or herself into the path of the
vehicle but will take all reasonable steps to move out of the way.

3.

In connection with an investigation or arrest for a misdemeanor offense and
there is no imminent threat of death or serious injury to either the officer or
another person.

4.

To stop or detain an individual based on reasonable suspicion that the
individual is involved in criminal activity, when there is no imminent threat of
death or serious injury to either the officer or another person.

5.

To protect or prevent damage to real or personal property.

6.

To disable a motor vehicle except pursuant to written protocol adopted by
SWAT and approved by the Chief of Police, or designee.
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When based on the totality of the circumstances discharging a firearm would
constitute a greater risk to innocent human life than the subject’s actions. For
example, discharging a firearm into a crowd or shooting into a building or
through a wall, where the subject is not clearly identified and it is unknown if
there are other occupants present.

Pointing a Firearm at an Individual
An officer may point a firearm at another person if he or she reasonably believes that
deadly force may become necessary. An officer need not wait until the threat
becomes imminent before pointing his or her firearm at a person. However, an officer
must be able to articulate why he or she believes that deadly force may become
necessary. Nothing in this section is intended to take away from an officer the ability to
defend him or herself or another person from serious bodily injury or death.

VII.

PROCEDURES FOLLOWING THE USE OF DEADLY CONTROL
A.

Medical Aid
Whenever deadly force is used against a subject and the subject is injured or the
subject requests medical aid, the officer will immediately request medical assistance.
After requesting the appropriate medical aid, the officer will take appropriate measures
to protect the integrity of the crime scene and will render medical aid he or she is
trained and certified to provide. Those actions may include:

B.

1.

Secure the scene to protect the subject from any further injury.

2.

Apply any first aid they are trained and certified to apply.

3.

Provide increased observation of the subject to detect obvious changes in
condition.

Duty to Report Use of Deadly Force.
Any officer who uses deadly force, or witnesses another officer use deadly force, will
immediately contact his or her supervisor.

C.

Duty to Intervene
Officers will take appropriate and immediate action in any situation in which they know
or should have known their failure to act would result in an excessive response to
resistance or egregious behavior which shocks the conscience.

D.

Officer Involved Situation Team (OIST)
Any investigation conducted by the OIST will be pursuant to the written protocol
adopted by the Chief of Police, or designee.

E.

Internal Affairs Bureau
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Whenever an officer uses deadly force, the Internal Affairs Bureau will be responsible
for conducting an administrative investigation.
F.

Division Commander
The patrol division captain will ensure that all officers directly involved in a shooting
incident schedule mandatory counseling sessions with the Department’s psychologist
in accordance with Directive 300-020 Police Critical Incident Stress.

G.

Immediate Supervisor
Whenever an officer uses deadly force, the officer’s immediate supervisor will ensure
that a support supervisor is dispatched to the scene. The support supervisor will
comply with the responsibilities outlined in directive 300-020 Police Critical Incident
Stress.

H.

Support Supervisor
The support supervisor will ensure compliance with directive 300-020 Police Critical
Incident Stress.

I.

J.

K.

Administrative Leave
1.

Whenever the use of a control method by an officer results in the serious injury
or death of a subject, the officer will initially be removed from his or her line
duties pending the results of criminal or internal investigations.

2.

The Chief of Police, or designee, may grant an officer three (3) days
administrative leave with pay or longer.

3.

An officer placed on administrative leave will remain available for call back.

4.

The work status of an officer on administrative leave will be reviewed by the
officer’s chain of command within ten (10) days following the incident.

Negligent Discharge of Firearm
1.

Any officer who negligently discharges a firearm will immediately contact his or
her supervisor.

2.

The supervisor will notify his or her chain of command and Internal Affairs and
initiate an IACMS investigation.

3.

All negligent discharges will be reviewed by a Shooting Review Board
convened by Internal Affairs.

Euthanasia of Animals/Wildlife
1.

Officers are authorized with approval of his or her supervisor to euthanize a
seriously injured animal if delay would cause needless suffering.
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2.

Prior to authorizing an officer to euthanize an animal, supervisors will determine
if an Animal Care and Control Officer is available nearby and defer to that unit if
it can respond in a timely manner.

3.

Supervisors will document the euthanasia of any animal in IACMS and route
the investigation through his or her chain of command.
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GRAHAM v. CONNOR(1989)
No. 87-6571
Argued: February 21, 1989Decided: May 15, 1989
Petitioner Graham, a diabetic, asked his friend, Berry, to drive him to a convenience store to
purchase orange juice to counteract the onset of an insulin reaction. Upon entering the store and
seeing the number of people ahead of him, Graham hurried out and asked Berry to drive him to a
friend's house instead. Respondent Connor, a city police o cer, became suspicious after seeing
Graham hastily enter and leave the store, followed Berry's car, and made an investigative stop,
ordering the pair to wait while he found out what had happened in the store. Respondent backup
police o cers arrived on the scene, handcuffed Graham, and ignored or rebuffed attempts to
explain and treat Graham's condition. During the encounter, Graham sustained multiple injuries.
He was released when Connor learned that nothing had happened in the store. Graham led suit
in the District Court under 42 U.S.C. 1983 against respondents, alleging that they had used
excessive force in making the stop, in violation of "rights secured to him under the Fourteenth
Amendment to the United States Constitution and 42 U.S.C. 1983." The District Court granted
respondents' motion for a directed verdict at the close of Graham's evidence, applying a fourfactor test for determining when excessive use of force gives rise to a 1983 cause of action,
which inquires, inter alia, whether the force was applied in a good-faith effort to maintain and
restore discipline or maliciously and sadistically for the very purpose of causing harm. Johnson
v. Glick, 481 F.2d 1028. The Court of Appeals a rmed, endorsing this test as generally applicable
to all claims of constitutionally excessive force brought against government o cials, rejecting
Graham's argument that it was error to require him to prove that the allegedly excessive force
was applied maliciously and sadistically to cause harm, and holding that a reasonable jury
applying the Johnson v. Glick test to his evidence could not nd that the force applied was
constitutionally excessive.

Held:
All claims that law enforcement o cials have used excessive force - deadly or not - in the course
of an arrest, investigatory stop, or other "seizure" of a free citizen are properly analyzed under the
Fourth Amendment's "objective reasonableness" standard, rather than under a substantive due
process standard. Pp. 392-399. [490 U.S. 386, 387]
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(a) The notion that all excessive force claims brought under 1983 are governed by a single
generic standard is rejected. Instead, courts must identify the speci c constitutional right
allegedly infringed by the challenged application of force and then judge the claim by
reference to the speci c constitutional standard which governs that right. Pp. 393-394.
(b) Claims that law enforcement o cials have used excessive force in the course of an arrest,
investigatory stop, or other "seizure" of a free citizen are most properly characterized as
invoking the protections of the Fourth Amendment, which guarantees citizens the right "to be
secure in their persons . . . against unreasonable seizures," and must be judged by reference
to the Fourth Amendment's "reasonableness" standard. Pp. 394-395.
(c) The Fourth Amendment "reasonableness" inquiry is whether the o cers' actions are
"objectively reasonable" in light of the facts and circumstances confronting them, without
regard to their underlying intent or motivation. The "reasonableness" of a particular use of
force must be judged from the perspective of a reasonable o cer on the scene, and its
calculus must embody an allowance for the fact that police o cers are often forced to make
split-second decisions about the amount of force necessary in a particular situation. Pp. 396397.
(d) The Johnson v. Glick test applied by the courts below is incompatible with a proper Fourth
Amendment analysis. The suggestion that the test's "malicious and sadistic" inquiry is merely
another way of describing conduct that is objectively unreasonable under the circumstances
is rejected. Also rejected is the conclusion that because individual o cers' subjective
motivations are of central importance in deciding whether force used against a convicted
prisoner violates the Eighth Amendment, it cannot be reversible error to inquire into them in
deciding whether force used against a suspect or arrestee violates the Fourth Amendment.
The Eighth Amendment terms "cruel" and "punishments" clearly suggest some inquiry into
subjective state of mind, whereas the Fourth Amendment term "unreasonable" does not.
Moreover, the less protective Eighth Amendment standard applies only after the State has
complied with the constitutional guarantees traditionally associated with criminal
prosecutions. Pp. 397-399.
827 F.2d 945, vacated and remanded.
REHNQUIST, C. J., delivered the opinion of the Court, in which WHITE, STEVENS, O'CONNOR,
SCALIA, and KENNEDY, JJ., joined. BLACKMUN, J., led an opinion concurring in part and
concurring in the judgment, in which BRENNAN and MARSHALL, JJ., joined, post, p. 399. [490 U.S.
386, 388]

H. Gerald Beaver argued the cause for petitioner. On the briefs was Richard B. Glazier.
Mark I. Levy argued the cause for respondents. On the brief was Frank B. Aycock III. *
[ Footnote * ] Briefs of amici curiae urging reversal were led for the United States by Solicitor
General Fried, Assistant Attorney General Reynolds, Deputy Assistant Attorney General Clegg,
David L. Shapiro, Brian J. Martin, and David K. Flynn; and for the American Civil Liberties Union et
al. by Steven R. Shapiro. Lacy H. Thornburg, Attorney General of North Carolina, Isaac T. Avery III,
Special Deputy Attorney General, and Linda Anne Morris, Assistant Attorney General, led a brief
for the State of North Carolina as amicus curiae urging a rmance.
CHIEF JUSTICE REHNQUIST delivered the opinion of the Court.
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This case requires us to decide what constitutional standard governs a free citizen's claim that
law enforcement o cials used excessive force in the course of making an arrest, investigatory
stop, or other "seizure" of his person. We hold that such claims are properly analyzed under the
Fourth Amendment's "objective reasonableness" standard, rather than under a substantive due
process standard.
In this action under 42 U.S.C. 1983, petitioner Dethorne Graham seeks to recover damages for
injuries allegedly sustained when law enforcement o cers used physical force against him
during the course of an investigatory stop. Because the case comes to us from a decision of the
Court of Appeals a rming the entry of a directed verdict for respondents, we take the evidence
hereafter noted in the light most favorable to petitioner. On November 12, 1984, Graham, a
diabetic, felt the onset of an insulin reaction. He asked a friend, William Berry, to drive him to a
nearby convenience store so he could purchase some orange juice to counteract the reaction.
Berry agreed, but when Graham entered the store, he saw a number of people ahead of him in the
checkout [490 U.S. 386, 389] line. Concerned about the delay, he hurried out of the store and asked
Berry to drive him to a friend's house instead.
Respondent Connor, an o cer of the Charlotte, North Carolina, Police Department, saw Graham
hastily enter and leave the store. The o cer became suspicious that something was amiss and
followed Berry's car. About one-half mile from the store, he made an investigative stop. Although
Berry told Connor that Graham was simply suffering from a "sugar reaction," the o cer ordered
Berry and Graham to wait while he found out what, if anything, had happened at the convenience
store. When O cer Connor returned to his patrol car to call for backup assistance, Graham got
out of the car, ran around it twice, and nally sat down on the curb, where he passed out brie y.
In the ensuing confusion, a number of other Charlotte police o cers arrived on the scene in
response to O cer Connor's request for backup. One of the o cers rolled Graham over on the
sidewalk and cuffed his hands tightly behind his back, ignoring Berry's pleas to get him some
sugar. Another o cer said: "I've seen a lot of people with sugar diabetes that never acted like
this. Ain't nothing wrong with the M. F. but drunk. Lock the S. B. up." App. 42. Several o cers then
lifted Graham up from behind, carried him over to Berry's car, and placed him face down on its
hood. Regaining consciousness, Graham asked the o cers to check in his wallet for a diabetic
decal that he carried. In response, one of the o cers told him to "shut up" and shoved his face
down against the hood of the car. Four o cers grabbed Graham and threw him head rst into the
police car. A friend of Graham's brought some orange juice to the car, but the o cers refused to
let him have it. Finally, O cer Connor received a report that Graham had done nothing wrong at
the convenience store, and the o cers drove him home and released him. [490 U.S. 386, 390]
At some point during his encounter with the police, Graham sustained a broken foot, cuts on his
wrists, a bruised forehead, and an injured shoulder; he also claims to have developed a loud
ringing in his right ear that continues to this day. He commenced this action under 42 U.S.C.
1983 against the individual o cers involved in the incident, all of whom are respondents here, 1
alleging that they had used excessive force in making the investigatory stop, in violation of
"rights secured to him under the Fourteenth Amendment to the United States Constitution and 42
U.S.C. 1983." Complaint § 10, App. 5. 2 The case was tried before a jury. At the close of
petitioner's evidence, respondents moved for a directed verdict. In ruling on that motion, the
District Court considered the following four factors, which it identi ed as "[t]he factors to be
considered in determining when the excessive use of force gives rise to a cause of action under
1983": (1) the need for the application of force; (2) the relationship between that need and the
amount of force that was used; (3) the extent of the injury in icted; and (4) "[w]hether the force
was applied in a good faith effort to maintain and restore discipline or maliciously and
/

sadistically for the very purpose of causing harm." 644 F. Supp. 246, 248 (WDNC 1986). Finding
that the amount of force used by the o cers was "appropriate under the circumstances," that "
[t]here was no discernable injury in icted," and that the force used "was not applied maliciously
or sadistically for the very purpose of causing harm," but in "a good faith effort to maintain or
restore order in the face of a potentially explosive [490 U.S. 386, 391] situation." id., at 248-249, the
District Court granted respondents' motion for a directed verdict.
A divided panel of the Court of Appeals for the Fourth Circuit a rmed. 827 F.2d 945 (1987). The
majority ruled rst that the District Court had applied the correct legal standard in assessing
petitioner's excessive force claim. Id., at 948-949. Without attempting to identify the speci c
constitutional provision under which that claim arose, 3 the majority endorsed the four-factor
test applied by the District Court as generally applicable to all claims of "constitutionally
excessive force" brought against governmental o cials. Id., at 948. The majority rejected
petitioner's argument, based on Circuit precedent, 4 that it was error to require him to prove that
the allegedly excessive force used against him was applied "maliciously and sadistically for the
very purpose of causing harm." 5 Ibid. Finally, the majority held that a reasonable jury applying
the four-part test it had just endorsed [490 U.S. 386, 392] to petitioner's evidence "could not nd that
the force applied was constitutionally excessive." Id., at 949-950. The dissenting judge argued
that this Court's decisions in Terry v. Ohio, 392 U.S. 1 (1968), and Tennessee v. Garner, 471 U.S. 1
(1985), required that excessive force claims arising out of investigatory stops be analyzed under
the Fourth Amendment's "objective reasonableness" standard. 827 F.2d, at 950-952. We granted
certiorari, 488 U.S. 816 (1988), and now reverse.
Fifteen years ago, in Johnson v. Glick, 481 F.2d 1028, cert. denied, 414 U.S. 1033 (1973), the
Court of Appeals for the Second Circuit addressed a 1983 damages claim led by a pretrial
detainee who claimed that a guard had assaulted him without justi cation. In evaluating the
detainee's claim, Judge Friendly applied neither the Fourth Amendment nor the Eighth, the two
most textually obvious sources of constitutional protection against physically abusive
governmental conduct. 6 Instead, he looked to "substantive due process," holding that "quite
apart from any `speci c' of the Bill of Rights, application of undue force by [490 U.S. 386, 393] law
enforcement o cers deprives a suspect of liberty without due process of law." 481 F.2d, at 1032.
As support for this proposition, he relied upon our decision in Rochin v. California, 342 U.S. 165
(1952), which used the Due Process Clause to void a state criminal conviction based on evidence
obtained by pumping the defendant's stomach. 481 F.2d, at 1032-1033. If a police o cer's use of
force which "shocks the conscience" could justify setting aside a criminal conviction, Judge
Friendly reasoned, a correctional o cer's use of similarly excessive force must give rise to a due
process violation actionable under 1983. Ibid. Judge Friendly went on to set forth four factors to
guide courts in determining "whether the constitutional line has been crossed" by a particular
use of force - the same four factors relied upon by the courts below in this case. Id., at 1033.
In the years following Johnson v. Glick, the vast majority of lower federal courts have applied its
four-part "substantive due process" test indiscriminately to all excessive force claims lodged
against law enforcement and prison o cials under 1983, without considering whether the
particular application of force might implicate a more speci c constitutional right governed by a
different standard. 7 Indeed, many courts have seemed to assume, as did the courts below in
this case, that there is a generic "right" to be free from excessive force, grounded not in any
particular constitutional provision but rather in "basic principles of 1983 jurisprudence." 8
We reject this notion that all excessive force claims brought under 1983 are governed by a single
generic standard. As we have said many times, 1983 "is not itself a [490 U.S. 386, 394] source of
substantive rights," but merely provides "a method for vindicating federal rights elsewhere
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conferred." Baker v. McCollan, 443 U.S. 137, 144 , n. 3 (1979). In addressing an excessive force
claim brought under 1983, analysis begins by identifying the speci c constitutional right
allegedly infringed by the challenged application of force. See id., at 140 ("The rst inquiry in any
1983 suit" is "to isolate the precise constitutional violation with which [the defendant] is
charged"). 9 In most instances, that will be either the Fourth Amendment's prohibition against
unreasonable seizures of the person, or the Eighth Amendment's ban on cruel and unusual
punishments, which are the two primary sources of constitutional protection against physically
abusive governmental conduct. The validity of the claim must then be judged by reference to the
speci c constitutional standard which governs that right, rather than to some generalized
"excessive force" standard. See Tennessee v. Garner, supra, at 7-22 (claim of excessive force to
effect arrest analyzed under a Fourth Amendment standard); Whitley v. Albers, 475 U.S. 312, 318
-326 (1986) (claim of excessive force to subdue convicted prisoner analyzed under an Eighth
Amendment standard).
Where, as here, the excessive force claim arises in the context of an arrest or investigatory stop
of a free citizen, it is most properly characterized as one invoking the protections of the Fourth
Amendment, which guarantees citizens the right "to be secure in their persons . . . against
unreasonable . . . seizures" of the person. This much is clear from our decision in Tennessee v.
Garner, supra. In Garner, we addressed a claim that the use of deadly force to apprehend a
eeing suspect who did not appear to be armed or otherwise dangerous violated the suspect's
constitutional rights, notwithstanding the existence of probable cause to arrest. [490 U.S. 386, 395]
Though the complaint alleged violations of both the Fourth Amendment and the Due Process
Clause, see 471 U.S., at 5 , we analyzed the constitutionality of the challenged application of
force solely by reference to the Fourth Amendment's prohibition against unreasonable seizures
of the person, holding that the "reasonableness" of a particular seizure depends not only on
when it is made, but also on how it is carried out. Id., at 7-8. Today we make explicit what was
implicit in Garner's analysis, and hold that all claims that law enforcement o cers have used
excessive force - deadly or not - in the course of an arrest, investigatory stop, or other "seizure" of
a free citizen should be analyzed under the Fourth Amendment and its "reasonableness"
standard, rather than under a "substantive due process" approach. Because the Fourth
Amendment provides an explicit textual source of constitutional protection against this sort of
physically intrusive governmental conduct, that Amendment, not the more generalized notion of
"substantive due process," must be the guide for analyzing these claims. 10 [490 U.S. 386, 396]
Determining whether the force used to effect a particular seizure is "reasonable" under the
Fourth Amendment requires a careful balancing of "`the nature and quality of the intrusion on the
individual's Fourth Amendment interests'" against the countervailing governmental interests at
stake. Id., at 8, quoting United States v. Place, 462 U.S. 696, 703 (1983). Our Fourth Amendment
jurisprudence has long recognized that the right to make an arrest or investigatory stop
necessarily carries with it the right to use some degree of physical coercion or threat thereof to
effect it. See Terry v. Ohio, 392 U.S., at 22 -27. Because "[t]he test of reasonableness under the
Fourth Amendment is not capable of precise de nition or mechanical application," Bell v. Wol sh,
441 U.S. 520, 559 (1979), however, its proper application requires careful attention to the facts
and circumstances of each particular case, including the severity of the crime at issue, whether
the suspect poses an immediate threat to the safety of the o cers or others, and whether he is
actively resisting arrest or attempting to evade arrest by ight. See Tennessee v. Garner, 471 U.S.,
at 8 -9 (the question is "whether the totality of the circumstances justi e[s] a particular sort of . . .
seizure").
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The "reasonableness" of a particular use of force must be judged from the perspective of a
reasonable o cer on the scene, rather than with the 20/20 vision of hindsight. See Terry v. Ohio,
supra, at 20-22. The Fourth Amendment is not violated by an arrest based on probable cause,
even though the wrong person is arrested, Hill v. California, 401 U.S. 797 (1971), nor by the
mistaken execution of a valid search warrant on the wrong premises, Maryland v. Garrison, 480
U.S. 79 (1987). With respect to a claim of excessive force, the same standard of reasonableness
at the moment applies: "Not every push or shove, even if it may later seem unnecessary in the
peace of a judge's chambers," Johnson v. Glick, 481 F.2d, at 1033, violates the Fourth
Amendment. The calculus of reasonableness must embody [490 U.S. 386, 397] allowance for the
fact that police o cers are often forced to make split-second judgments - in circumstances that
are tense, uncertain, and rapidly evolving - about the amount of force that is necessary in a
particular situation.
As in other Fourth Amendment contexts, however, the "reasonableness" inquiry in an excessive
force case is an objective one: the question is whether the o cers' actions are "objectively
reasonable" in light of the facts and circumstances confronting them, without regard to their
underlying intent or motivation. See Scott v. United States, 436 U.S. 128, 137 -139 (1978); see
also Terry v. Ohio, supra, at 21 (in analyzing the reasonableness of a particular search or seizure,
"it is imperative that the facts be judged against an objective standard"). An o cer's evil
intentions will not make a Fourth Amendment violation out of an objectively reasonable use of
force; nor will an o cer's good intentions make an objectively unreasonable use of force
constitutional. See Scott v. United States, supra, at 138, citing United States v. Robinson, 414 U.S.
218 (1973).
Because petitioner's excessive force claim is one arising under the Fourth Amendment, the Court
of Appeals erred in analyzing it under the four-part Johnson v. Glick test. That test, which
requires consideration of whether the individual o cers acted in "good faith" or "maliciously and
sadistically for the very purpose of causing harm," is incompatible with a proper Fourth
Amendment analysis. We do not agree with the Court of Appeals' suggestion, see 827 F.2d, at
948, that the "malicious and sadistic" inquiry is merely another way of describing conduct that is
objectively unreasonable under the circumstances. Whatever the empirical correlations between
"malicious and sadistic" behavior and objective unreasonableness may be, the fact remains that
the "malicious and sadistic" factor puts in issue the subjective motivations of the individual
o cers, which our prior cases make clear has no bearing on whether a particular seizure is
"unreasonable" under the Fourth Amendment. Nor do we agree with the [490 U.S. 386, 398] Court of
Appeals' conclusion, see id., at 948, n. 3, that because the subjective motivations of the
individual o cers are of central importance in deciding whether force used against a convicted
prisoner violates the Eighth Amendment, see Whitley v. Albers, 475 U.S., at 320 -321, 11 it cannot
be reversible error to inquire into them in deciding whether force used against a suspect or
arrestee violates the Fourth Amendment. Differing standards under the Fourth and Eighth
Amendments are hardly surprising: the terms "cruel" and "punishments" clearly suggest some
inquiry into subjective state of mind, whereas the term "unreasonable" does not. Moreover, the
less protective Eighth Amendment standard applies "only after the State has complied with the
constitutional guarantees traditionally associated with criminal prosecutions." Ingraham v.
Wright, 430 U.S. 651, 671 , [490 U.S. 386, 399] n. 40 (1977). The Fourth Amendment inquiry is one of
"objective reasonableness" under the circumstances, and subjective concepts like "malice" and
"sadism" have no proper place in that inquiry. 12
Because the Court of Appeals reviewed the District Court's ruling on the motion for directed
verdict under an erroneous view of the governing substantive law, its judgment must be vacated
and the case remanded to that court for reconsideration of that issue under the proper Fourth

/

Amendment standard.
It is so ordered.

Footnotes
[ Footnote 1 ] Also named as a defendant was the city of Charlotte, which employed the
individual respondents. The District Court granted a directed verdict for the city, and petitioner
did not challenge that ruling before the Court of Appeals. Accordingly, the city is not a party to
the proceedings before this Court.
[ Footnote 2 ] Petitioner also asserted pendent state-law claims of assault, false imprisonment,
and intentional in iction of emotional distress. Those claims have been dismissed from the case
and are not before this Court.
[ Footnote 3 ] The majority did note that because Graham was not an incarcerated prisoner, "his
complaint of excessive force did not, therefore, arise under the eighth amendment." 827 F.2d, at
948, n. 3. However, it made no further effort to identify the constitutional basis for his claim.
[ Footnote 4 ] Petitioner's argument was based primarily on Kidd v. O'Neil, 774 F.2d 1252 (CA4
1985), which read this Court's decision in Tennessee v. Garner, 471 U.S. 1 (1985), as mandating
application of a Fourth Amendment "objective reasonableness" standard to claims of excessive
force during arrest. See 774 F.2d, at 1254-1257. The reasoning of Kidd was subsequently
rejected by the en banc Fourth Circuit in Justice v. Dennis, 834 F.2d 380, 383 (1987), cert.
pending, No. 87-1422.
[ Footnote 5 ] The majority noted that in Whitley v. Albers, 475 U.S. 312 (1986), we held that the
question whether physical force used against convicted prisoners in the course of quelling a
prison riot violates the Eighth Amendment "ultimately turns on `whether force was applied in a
good faith effort to maintain or restore discipline or maliciously and sadistically for the very
purpose of causing harm.'" 827 F.2d, at 948, n. 3, quoting Whitley v. Albers, supra, at 320-321.
Though the Court of Appeals acknowledged that petitioner was not a convicted prisoner, it
thought it "unreasonable . . . to suggest that a conceptual factor could be central to one type of
excessive force claim but reversible error when merely considered by the court in another
context." 827 F.2d, at 948, n. 3.
[ Footnote 6 ] Judge Friendly did not apply the Eighth Amendment's Cruel and Unusual
Punishments Clause to the detainee's claim for two reasons. First, he thought that the Eighth
Amendment's protections did not attach until after conviction and sentence. 481 F.2d, at 1032.
This view was con rmed by Ingraham v. Wright, 430 U.S. 651, 671 , n. 40 (1977) ("Eighth
Amendment scrutiny is appropriate only after the State has complied with the constitutional
guarantees traditionally associated with criminal prosecutions"). Second, he expressed doubt
whether a "spontaneous attack" by a prison guard, done without the authorization of prison
o cials, fell within the traditional Eighth Amendment de nition of "punishments." 481 F.2d, at
1032. Although Judge Friendly gave no reason for not analyzing the detainee's claim under the
Fourth Amendment's prohibition against "unreasonable . . . seizures" of the person, his refusal to
do so was apparently based on a belief that the protections of the Fourth Amendment did not
extend to pretrial detainees. See id., at 1033 (noting that "most of the courts faced with
challenges to the conditions of pretrial detention have primarily based their analysis directly on
the due process clause"). See n. 10, infra.
[ Footnote 7 ] See Freyermuth, Rethinking Excessive Force, 1987 Duke L. J. 692, 694-696, and nn.
16-23 (1987) (collecting cases).
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[ Footnote 8 ] See Justice v. Dennis, supra, at 382 ("There are . . . certain basic principles in
section 1983 jurisprudence as it relates to claims of excessive force that are beyond question [,]
[w]hether the factual circumstances involve an arrestee, a pretrial detainee or a prisoner").
[ Footnote 9 ] The same analysis applies to excessive force claims brought against federal law
enforcement and correctional o cials under Bivens v. Six Unknown Fed. Narcotics Agents, 403
U.S. 388 (1971).
[ Footnote 10 ] A "seizure" triggering the Fourth Amendment's protections occurs only when
government actors have, "by means of physical force or show of authority, . . . in some way
restrained the liberty of a citizen," Terry v. Ohio, 392 U.S. 1, 19 , n. 16 (1968); see Brower v. County
of Inyo, 489 U.S. 593, 596 (1989). Our cases have not resolved the question whether the Fourth
Amendment continues to provide individuals with protection against the deliberate use of
excessive physical force beyond the point at which arrest ends and pretrial detention begins, and
we do not attempt to answer that question today. It is clear, however, that the Due Process
Clause protects a pretrial detainee from the use of excessive force that amounts to punishment.
See Bell v. Wol sh, 441 U.S. 520, 535 -539 (1979). After conviction, the Eighth Amendment
"serves as the primary source of substantive protection . . . in cases . . . where the deliberate use
of force is challenged as excessive and unjusti ed." Whitley v. Albers, 475 U.S., at 327 . Any
protection that "substantive due process" affords convicted prisoners against excessive force is,
we have held, at best redundant of that provided by the Eighth Amendment. Ibid.
[ Footnote 11 ] In Whitley, we addressed a 1983 claim brought by a convicted prisoner, who
claimed that prison o cials had violated his Eighth Amendment rights by shooting him in the
knee during a prison riot. We began our Eighth Amendment analysis by reiterating the longestablished maxim that an Eighth Amendment violation requires proof of the "`"unnecessary and
wanton in iction of pain."'" 475 U.S., at 319 , quoting Ingraham v. Wright, 430 U.S., at 670 , in turn
quoting Estelle v. Gamble, 429 U.S. 97, 103 (1976). We went on to say that when prison o cials
use physical force against an inmate "to restore order in the face of a prison disturbance, . . . the
question whether the measure taken in icted unnecessary and wanton pain . . . ultimately turns
on `whether the force was applied in a good faith effort to maintain or restore discipline or
maliciously and sadistically for the very purpose of causing harm.'" 475 U.S., at 320 -321
(emphasis added), quoting Johnson v. Glick, 481 F.2d, at 1033. We also suggested that the other
prongs of the Johnson v. Glick test might be useful in analyzing excessive force claims brought
under the Eighth Amendment. 475 U.S., at 321 . But we made clear that this was so not because
Judge Friendly's four-part test is some talismanic formula generally applicable to all excessive
force claims, but because its four factors help to focus the central inquiry in the Eighth
Amendment context, which is whether the particular use of force amounts to the "unnecessary
and wanton in iction of pain." See id., at 320-321. Our endorsement of the Johnson v. Glick test
in Whitley thus had no implications beyond the Eighth Amendment context.
[ Footnote 12 ] Of course, in assessing the credibility of an o cer's account of the circumstances
that prompted the use of force, a fact nder may consider, along with other factors, evidence that
the o cer may have harbored ill-will toward the citizen. See Scott v. United States, 436 U.S. 128,
139 , n. 13 (1978). Similarly, the o cer's objective "good faith" - that is, whether he could
reasonably have believed that the force used did not violate the Fourth Amendment - may be
relevant to the availability of the quali ed immunity defense to monetary liability under 1983. See
Anderson v. Creighton, 483 U.S. 635 (1987). Since no claim of quali ed immunity has been raised
in this case, however, we express no view on its proper application in excessive force cases that
arise under the Fourth Amendment.
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JUSTICE BLACKMUN, with whom JUSTICE BRENNAN and JUSTICE MARSHALL join, concurring
in part and concurring in the judgment.
I join the Court's opinion insofar as it rules that the Fourth Amendment is the primary tool for
analyzing claims of excessive force in the prearrest context, and I concur in the judgment
remanding the case to the Court of Appeals for reconsideration of the evidence under a
reasonableness standard. In light of respondents' concession, however, that the pleadings in this
case properly may be construed as raising a Fourth Amendment claim, see Brief for
Respondents 3, I see no reason for the Court to nd it necessary further to reach out to decide
that prearrest excessive force claims are to be analyzed under the Fourth Amendment rather
than under a [490 U.S. 386, 400] substantive due process standard. I also see no basis for the
Court's suggestion, ante, at 395, that our decision in Tennessee v. Garner, 471 U.S. 1 (1985),
implicitly so held. Nowhere in Garner is a substantive due process standard for evaluating the
use of excessive force in a particular case discussed; there is no suggestion that such a
standard was offered as an alternative and rejected.
In this case, petitioner apparently decided that it was in his best interest to disavow the
continued applicability of substantive due process analysis as an alternative basis for recovery in
prearrest excessive force cases. See Brief for Petitioner 20. His choice was certainly wise as a
matter of litigation strategy in his own case, but does not (indeed, cannot be expected to) serve
other potential plaintiffs equally well. It is for that reason that the Court would have done better
to leave that question for another day. I expect that the use of force that is not demonstrably
unreasonable under the Fourth Amendment only rarely will raise substantive due process
concerns. But until I am faced with a case in which that question is squarely raised, and its
merits are subjected to adversary presentation, I do not join in foreclosing the use of substantive
due process analysis in prearrest cases. [490 U.S. 386, 401]
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SUBCHAPTER IV. ARREST.
Article 20.
Arrest.
§ 15A-401. Arrest by law-enforcement officer.
(a)
Arrest by Officer Pursuant to a Warrant. –
(1)
Warrant in Possession of Officer. – An officer having a warrant for arrest in
his possession may arrest the person named or described therein at any time
and at any place within the officer's territorial jurisdiction.
(2)
Warrant Not in Possession of Officer. – An officer who has knowledge that a
warrant for arrest has been issued and has not been executed, but who does
not have the warrant in his possession, may arrest the person named therein
at any time. The officer must inform the person arrested that the warrant has
been issued and serve the warrant upon him as soon as possible. This
subdivision applies even though the arrest process has been returned to the
clerk under G.S. 15A-301.
(b)
Arrest by Officer Without a Warrant. –
(1)
Offense in Presence of Officer. – An officer may arrest without a warrant
any person who the officer has probable cause to believe has committed a
criminal offense, or has violated a pretrial release order entered under G.S.
15A-534 or G.S. 15A-534.1(a)(2), in the officer's presence.
(2)
Offense Out of Presence of Officer. – An officer may arrest without a
warrant any person who the officer has probable cause to believe:
a.
Has committed a felony; or
b.
Has committed a misdemeanor, and:
1.
Will not be apprehended unless immediately arrested, or
2.
May cause physical injury to himself or others, or damage to
property unless immediately arrested; or
c.
Has committed a misdemeanor under G.S. 14-72.1, 14-134.3,
20-138.1, or 20-138.2; or
d.
Has committed a misdemeanor under G.S. 14-33(a), 14-33(c)(1),
14-33(c)(2), or 14-34 when the offense was committed by a person
with whom the alleged victim has a personal relationship as defined
in G.S. 50B-1; or
e.
Has committed a misdemeanor under G.S. 50B-4.1(a); or
f.
Has violated a pretrial release order entered under G.S. 15A-534 or
G.S. 15A-534.1(a)(2).
(3)
Repealed by Session Laws 1991, c. 150.
(4)
A law enforcement officer may detain an individual arrested for violation of
an order limiting freedom of movement or access issued pursuant to G.S.
130A-475 or G.S. 130A-145 in the area designated by the State Health
Director or local health director pursuant to such order. The person may be
detained in such area until the initial appearance before a judicial official
pursuant to G.S. 15A-511 and G.S. 15A-534.5.
(c)
How Arrest Made. –
(1)
An arrest is complete when:
a.
The person submits to the control of the arresting officer who has
indicated his intention to arrest, or
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b.

(d)

(e)

The arresting officer, with intent to make an arrest, takes a person
into custody by the use of physical force.
(2)
Upon making an arrest, a law-enforcement officer must:
a.
Identify himself as a law-enforcement officer unless his identity is
otherwise apparent,
b.
Inform the arrested person that he is under arrest, and
c.
As promptly as is reasonable under the circumstances, inform the
arrested person of the cause of the arrest, unless the cause appears to
be evident.
Use of Force in Arrest. –
(1)
Subject to the provisions of subdivision (2), a law-enforcement officer is
justified in using force upon another person when and to the extent that he
reasonably believes it necessary:
a.
To prevent the escape from custody or to effect an arrest of a person
who he reasonably believes has committed a criminal offense, unless
he knows that the arrest is unauthorized; or
b.
To defend himself or a third person from what he reasonably believes
to be the use or imminent use of physical force while effecting or
attempting to effect an arrest or while preventing or attempting to
prevent an escape.
(2)
A law-enforcement officer is justified in using deadly physical force upon
another person for a purpose specified in subdivision (1) of this subsection
only when it is or appears to be reasonably necessary thereby:
a.
To defend himself or a third person from what he reasonably believes
to be the use or imminent use of deadly physical force;
b.
To effect an arrest or to prevent the escape from custody of a person
who he reasonably believes is attempting to escape by means of a
deadly weapon, or who by his conduct or any other means indicates
that he presents an imminent threat of death or serious physical
injury to others unless apprehended without delay; or
c.
To prevent the escape of a person from custody imposed upon him as
a result of conviction for a felony.
Nothing in this subdivision constitutes justification for willful, malicious or
criminally negligent conduct by any person which injures or endangers any
person or property, nor shall it be construed to excuse or justify the use of
unreasonable or excessive force.
Entry on Private Premises or Vehicle; Use of Force. –
(1)
A law-enforcement officer may enter private premises or a vehicle to effect
an arrest when:
a.
The officer has in his possession a warrant or order or a copy of the
warrant or order for the arrest of a person, provided that an officer
may utilize a copy of a warrant or order only if the original warrant
or order is in the possession of a member of a law enforcement
agency located in the county where the officer is employed and the
officer verifies with the agency that the warrant is current and valid;
or the officer is authorized to arrest a person without a warrant or
order having been issued,
b.
The officer has reasonable cause to believe the person to be arrested
is present, and
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c.

The officer has given, or made reasonable effort to give, notice of his
authority and purpose to an occupant thereof, unless there is
reasonable cause to believe that the giving of such notice would
present a clear danger to human life.
(2)
The law-enforcement officer may use force to enter the premises or vehicle
if he reasonably believes that admittance is being denied or unreasonably
delayed, or if he is authorized under subsection (e)(1)c to enter without
giving notice of his authority and purpose.
(f)
Use of Deadly Weapon or Deadly Force to Resist Arrest. –
(1)
A person is not justified in using a deadly weapon or deadly force to resist
an arrest by a law-enforcement officer using reasonable force, when the
person knows or has reason to know that the officer is a law-enforcement
officer and that the officer is effecting or attempting to effect an arrest.
(2)
The fact that the arrest was not authorized under this section is no defense to
an otherwise valid criminal charge arising out of the use of such deadly
weapon or deadly force.
(3)
Nothing contained in this subsection (f) shall be construed to excuse or
justify the unreasonable or excessive force by an officer in effecting an
arrest. Nothing contained in this subsection (f) shall be construed to bar or
limit any civil action arising out of an arrest not authorized by this Article.
(g)
Care of minor children. – When a law enforcement officer arrests an adult who is
supervising minor children who are present at the time of the arrest, the minor children must be
placed with a responsible adult approved by a parent or guardian of the minor children. If it is
not possible to place the minor children with a responsible adult approved by a parent or
guardian within a reasonable period of time, the law enforcement officer shall contact the
county department of social services. (1868-9, c. 178, subch. 1, ss. 3, 5; Code, ss. 1126, 1128;
Rev., ss. 3178, 3180; C.S., ss. 4544, 4546; 1955, c. 58; 1973, c. 1286, s. 1; 1979, c. 561, s. 3; c.
725, s. 4; 1983, c. 762, s. 1; 1985, c. 548; 1991, c. 150, s. 1; 1995, c. 506, s. 10; 1997-456, s. 3;
1999-23, s. 7; 1999-399, s. 1; 2002-179, s. 14; 2004-186, s. 13.1; 2009-544, s. 2; 2011-245, s.
1.)
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Highlight
This Article: seeks to contribute to the national conversation on reforming police practices by evaluating the current
law on police use of deadly force, identifying problems with that law, and suggesting a modest change to that law in
the form of model legislation governing police use of deadly force. Existing statutes on police use of deadly force
tend to focus on the reasonableness of the officer's belief in the need to use force. This Article: suggests that the
law should be reformed to explicitly include a focus on the reasonableness of the officer's actions. Under the
proposed model statute, to be considered a justifiable shooting, the jury must find that both the officer's beliefs and
actions were reasonable. To provide better guidance to juries than that provided by current use-of-force statutes,
the model statute specifies three factors that the fact finder must consider when deciding whether the officer's
actions were reasonable: (1) whether the victim/suspect had or appeared to have a weapon (and whether he or she
refused orders to drop it), (2) whether the officer engaged in de-escalation measures prior to using deadly force,
and (3) whether the officer [*630] engaged in any preseizure conduct that increased the risk of a deadly
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confrontation. It also borrows from imperfect self-defense law in civilian homicide cases, permitting the jury to find
an officer charged with murder not guilty of murder, but guilty of voluntary manslaughter, if the officer's belief in the
need to use deadly force was honest but unreasonable or if the officer's belief was reasonable, but his actions were
unreasonable.

Text
[*631]
I. Introduction
It seems that we have reached a point of crisis in policing. 1 Every month, sometimes every week, we hear about
yet another police shooting involving a victim who, often, is Black. 2 With all the protests over the killing of Blacks at
the hands of police, starting with the 2014 shooting of Michael Brown by Officer Darren Wilson in Ferguson,
Missouri, the nation's attention has been focused on [*632] reforming policing practices. 3 Yet, officer-involved

1

Edward P. Stringham, Is America Facing a Police Crisis?, Wall St. J. (July 29, 2016, 5:34 PM),
https://www.wsj.com/articles/is-america-facing-a-police-crisis-1469828089 (noting that surveys "show citizen confidence in the
police at its lowest point in 20 years"). After the shooting of Michael Brown, a USA Today Pew Research Center poll "found
Americans by 2 to 1 say police departments don't do a good job in holding officers accountable for misconduct, treating racial
groups equally, and using the right amount of force." Susan Page, Poll: Whites and Blacks Question Police Accountability, USA
Today (Aug. 25, 2014, 3:35 PM), https://www.usatoday.com/story/news/nation/2014/08/25/usa-today-pew-poll-police-tacticsmilitary-equipment/14561633/.
2

I purposely capitalize the "B" in "Black" and the "W" in "White" to call attention to the fact that Black and White are thought of
as racial categories.
3

For example, President Obama created the President's Task Force on 21st Century Policing "to strengthen community
policing and trust among law enforcement officers and the communities they serve - especially in light of recent events around
the country that have underscored the need for and importance of lasting collaborative relationships between local police and
the public." Final Report of The President's Task Force on 21st Century Policing iii (May 2015), https://ric-zaiinc.com/Publications/cops-p311-pub.pdf. A plethora of law review articles seeking to reform policing have been published in the
last three-to-four years. See, e.g., Monu Bedi, Toward a Uniform Code of Police Justice,2016 U. Chi. Legal F. 13, 13 (2016)
(proposing that states enact a Uniform Code of Police Justice modeled after the Uniform Code of Military Justice, permitting
police officers to be held criminally liable for violations of certain departmental regulations); Paul Butler, The System Is Working
the Way It Is Supposed to: The Limits of Criminal Justice Reform, 104 Geo. L.J. 1419, 1419 (2016); Kami Chavis Simmons, The
Legacy of Stop and Frisk: Addressing the Vestiges of a Violent Police Culture, 49 Wake Forest L. Rev. 849, 852 (2014); see also
Richard Delgado, Critical Perspectives on Police, Policing, and Mass Incarceration, 104 Geo. L.J. 1531, 1543 (2016) (echoing
proposals calling for police to adopt a "guardian" rather than a "warrior" mentality); Mary D. Fan, Violence and Police Diversity: A
Call for Research, 2015 BYU L. Rev. 875, 875 (2015) (suggesting that further research needs to be done on whether diversifying
police departments actually makes a difference); Barry Friedman & Maria Ponomarenko, Democratic Policing, 90 N.Y.U. L. Rev.
1827, 1827 (2015); Roger Goldman, Importance of State Law in Police Reform, 60 St. Louis U. L.J. 363, 363 (2016); Linda
Sheryl Greene, Ferguson and Beyond: Before and After Michael Brown - Toward an End to Structural and Actual Violence, 49
Wash. U. J.L. & Pol'y 1, 48 (2015) (pushing for greater transparency and accountability by police departments); John P. Gross,
Judge, Jury, and Executioner: The Excessive Use of Deadly Force by Police Officers, 21 Tex. J. on C.L. & C.R. 155, 156 (2016);
John P. Gross, Unguided Missiles: Why the Supreme Court Should Prohibit Police Officers from Shooting at Moving Vehicles,
163 U. Pa. L. Rev. Online 135, 135 (2016); Bill Ong Hing, From Ferguson to Palestine: Disrupting Race-Based Policing, 59 How.
L.J. 559, 565 (2016) (reviewing proposals for police reform and advocating disruption both in the streets and in the sense of
reframing how police work gets done); Walter Katz, Enhancing Accountability and Trust with Independent Investigations of
Police Lethal Force, 128 Harv. L. Rev. F. 235 (2015); Nancy C. Marcus, Out of Breath and Down to the Wire: A Call for
Constitution-Focused Police Reform, 59 How. L.J. 5 (2015); Jason Mazzone & Stephen Rushin, From Selma to Ferguson: The
Voting Rights Act as a Blueprint for Police Reform, 105 Calif. L. Rev. 263, 264 (2017) (suggesting that Congress enact a federal
law modeled after the core provisions of the Voting Rights Act to reform police departments engaged in civil rights violations);
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shootings keep happening. 4 In the vast majority of these cases, the person shot by the police had a weapon
[*633] and the shooting would be considered justified under existing law. In several recent shootings, however, the
person shot did not have a weapon, raising questions about whether the shooting was in fact justified.
Until fairly recently, police officers seemed to enjoy an immunity from scrutiny for fatalities resulting from officerinvolved shootings. Very few officers were ever prosecuted after shooting and killing a civilian. 5 When an officer
was criminally charged or sued in civil court, judges and juries, more often than not, would find in favor of the
officer. 6 In part, this was because of a tendency to believe the officer's version of events, especially when there

Ann C. McGinley, Policing and the Clash of Masculinities, 59 How. L.J. 221, 226 (2015); J. Michael McGuinness, Law
Enforcement Use of Force: Safe and Effective Policing Requires Retention of the Reasonable Belief Standard, 39 Champion 26,
33 (2015); Udi Ofer, Getting It Right: Building Effective Civilian Review Boards to Oversee Police, 46 Seton Hall L. Rev. 1033,
1035-39 (2016); Melvin L. Otey, Toward Improving Policing in African American Communities, 29 J. C.R. & Econ. Dev. 67, 67
(2016); Sunita Patel, Toward Democratic Police Reform: A Vision for "Community Engagement" Provisions in DOJ Consent
Decrees, 51 Wake Forest L. Rev. 793, 799-800 (2016); John Rappaport, Second-Order Regulation of Law Enforcement, 103
Calif. L. Rev. 205 (2015); Richard Rosenfeld, Ferguson and Police Use of Deadly Force, 80 Mo. L. Rev. 1077, 1079 (2015);
Stephen Rushin, Using Data to Reduce Police Violence, 57 B.C. L. Rev. 117 (2016); Stephen Rushin, Federal Enforcement of
Police Reform, 82 Fordham L. Rev. 3189 (2014); Kindaka Sanders, A Reason to Resist: The Use of Deadly Force in Aiding
Victims of Unlawful Police Aggression, 52 San Diego L. Rev. 695, 696 (2015); Joanna C. Schwartz, Who Can Police the Police?,
2016 U. Chi. Legal F. 437, 437 (2016); Nirej Sekhon, Blue on Black: An Empirical Assessment of Police Shootings, 54 Am. Crim.
L. Rev. 189, 192-93 (2017); Jocelyn Simonson, Copwatching, 104 Calif. L. Rev. 391, 391 (2015) (arguing that civilians should
actively record police-citizen encounters as a means of making police more accountable to the community); Jonathan M. Smith,
Closing the Gap Between What Is Lawful and What Is Right in Police Use of Force Jurisprudence by Making Police Departments
More Democratic Institutions, 21 Mich. J. Race & L. 315, 336 (2016); Robin G. Steinberg, Police Power and the Scaring of
America: A Personal Journey, 34 Yale L. & Pol'y Rev. 131, 150 (2015); Seth W. Stoughton, The Incidental Regulation of
Policing, 98 Minn. L. Rev. 2179, 2183-84 (2014); Seth W. Stoughton, Policing Facts, 88 Tul. L. Rev. 847, 898 (2014); Seth W.
Stoughton, Principles Policing: Warrior Cops and Guardian Officers, 51 Wake Forest L. Rev. 611, 612-14 (2016) (arguing that
police officers should embrace a "guardian" mindset as opposed to a "warrior" mindset); Anna Swanson, Revisiting Garner with
Garner: A Look at Deadly Force and the Use of Chokeholds & Neck Restraints by Law Enforcement, 57 S. Tex. L. Rev. 401, 442
(2016); Samuel Walker, Governing the American Police: Wrestling with the Problems of Democracy, 2016 U. Chi. Legal F. 615,
617; Toussaint Cummings, Note: , I Thought He Had a Gun: Amending New York's Justification Statute to Prevent Police
Officers from Mistakenly Shooting Unarmed Black Men, 12 Cardozo Pub. L. Pol'y & Ethics J. 781, 821 (2014) (proposing that
when an officer kills an unarmed Black man not involved in any criminal activity at the time of his death, the officer should have
to show he was not the initial aggressor and that his conduct was reasonable for his action to be deemed justified); Tahir
Duckett, Note: , Unreasonably Immune: Rethinking Qualified Immunity in Fourth Amendment Excessive Force Cases, 53 Am.
Crim. L. Rev. 409, 432 (2016); Rukiya Mohamed, Comment, Death by Cop: The Lessons of Ferguson Prove the Need for
Special Prosecutors, 59 How. L.J. 271, 274 (2015); Sarah Zwach, Comment, Disproportionate Use of Deadly Force on Unarmed
Minority Males: How Gender and Racial Perceptions Can Be Remedied, 30 Wis. J.L. Gender & Soc'y 185, 188 (2015).
4

It is important to acknowledge that only a small percentage of police-civilian encounters involve the use of force and that the
most frequently used type of force is nondeadly force. Police Executive Research Forum, Exposing the Challenges of Police Use
of Force 3 (2005). I focus on police use of deadly force in this Article: , even though it does not reflect what happens in the bulk
of encounters between police officers and civilians because the consequences in such cases are usually the most severe.
5

Roger Goldman, supra note 3, at 377 (noting that between 2005 and 2015, there were only fifty-four indictments of police
officers despite approximately 1,000 police shootings per year); see also Zusha Elinson & Joe Palazzolo, Police Rarely
Criminally Charged for On-Duty Shootings, Wall St. J. (Nov. 24, 2014, 7:22 PM), https://www.wsj.com/articles/police-rarelycriminally-charged-for-on-duty-shootings-1416874955?mg=prod/accounts-wsj; Kimberly Kindy & Kimbriell Kelly, Thousands
Dead, Few Prosecuted, Wash. Post (Apr. 11, 2015),http://www.washingtonpost.com/sf/investigative/2015/04/11/thousandsdead-few-prosecuted.
6

Kindy & Kelly, supra note 5.
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was little evidence contradicting that version. The deceased suspect could hardly testify to the contrary.
Additionally, the law encouraged such favoritism. 8

7

This country has seen an increase in the number of officer-involved homicide prosecutions over the last several
years. 9 This increase in prosecutions may be due to the proliferation of cell phones and the ability of ordinary
citizens to capture police encounters on video. 10 Additionally, more and more police departments are utilizing

7

As one court put it:

In any self-defense case, a defendant knows that the only person likely to contradict him or her is beyond reach. So a court must
undertake a fairly critical assessment of the forensic evidence, the officer's original reports or statements and the opinions of
experts to decide whether the officer's testimony could reasonably be rejected at trial.
Plakas v. Drinski, 19 F.3d 1143, 1147 (7th Cir. 1994).
8

Avidan Y. Cover, Reconstructing the Right Against Excessive Force, 68 Fla. L. Rev. 1773, 1787-89 (2016) (explaining
reasons courts tend to favor qualified immunity for police officers).
9

Goldman, supra note 3, at 366 (noting that, while the number of federal prosecutions of state and local police officers has
increased since 1960, the total number of such prosecutions is still quite small); Kindy & Kelly, supra note 5. Some have
criticized what they see as the increasing "politicization of law enforcement." See McGuinness, supra note 3, at 27 ("More police
officers are now being indicted because of interest group pressure on elected prosecutors.").
10

See Simonson, supra note 3, at 407 (urging more civilians to record police-civilian encounters as a way to hold police
accountable). In North Charleston, South Carolina, for example, Officer Michael Slager was charged with murder after he was
caught on video, on April 4, 2015, shooting an unarmed Black man named Walter Scott several times in the back while Scott
was running away from him and then placing an object near Scott's body. Keith O'Shea & Darran Simon, Closing Arguments
End in Slager Trial, No Verdict Reached, CNN (Dec. 2, 2016), http://www.cnn.com/2016/11/30/us/michael-slager-murder-trialwalter-scott. After a five-week trial, however, the case ended in a mistrial because the jury could not come to a unanimous
verdict. Darran Simon et al., Judge Declares Mistrial in Michael Slager Trial, CNN (Dec. 6, 2016),
http://www.cnn.com/2016/12/05/us/michael-slager-murder-trial-walter-scott-mistrial. Apparently, eleven jurors wanted to find
Slater guilty of murder, but at least one juror believed Slager's claim of self-defense and refused to convict. Id. In May 2017,
Officer Slager pled guilty to a federal civil rights charge of using excessive force as part of a plea bargain to resolve charges
against him in both federal and state court stemming from his shooting of Walter Scott in April 2015. Holly Yan et al., Ex-Officer
Michael
Slager
Pleads
Guilty
in
Shooting
Death
of
Walter
Scott,
CNN
(May
2,
2017),
http://www.cnn.com/2017/05/02/us/michael-slager-federal-plea/index.html. On December 7, 2017, a federal judge sentenced
Officer Slager to twenty years in prison. Mark Berman, Former S.C. Police Officer Who Shot Unarmed Man is Sentenced to 20
Years, Wash. Post, Dec. 8, 2017, at A2. In another widely publicized case involving a video recording, Officer Jeronimo Yanez
shot and killed a Black man named Philando Castile during a traffic stop on July 6, 2016 in Minneapolis, Minnesota and was
charged with second-degree manslaughter and endangering the lives of Castile's girlfriend and her four-year-old daughter. Mark
Berman, Minnesota Officer Charged with Manslaughter for Shooting Philando Castile During Incident Streamed on Facebook,
Wash. Post (Nov. 16, 2016), https://www.washingtonpost.com/news/post-nation/wp/2016/11/16/prosecutors-to-announceupdate-on-investigation-into-shooting-of-philando-castile/. Although the shooting itself was not caught on video, the aftermath of
the shooting was captured by Castile's girlfriend, who streamed the video on Facebook Live. Id. Before reaching for his wallet,
which contained his driver's license and permit to carry a pistol, Castile had told the officer that he had a firearm with him.
Christina Capecchi & Mitch Smith, Officer Who Shot Philando Castile Is Charged with Manslaughter, N.Y. Times (Nov. 16,
2016), https://www.nytimes.com/2016/11/17/us/philando-castile-shooting-minnesota.html. Within seconds of telling Castile not to
reach for his weapon and Castile assuring the office that he was not doing so, Officer Yanez fired seven rounds, fatally
wounding Castile. Id. The video sparked national protests. Berman, supra. In June 2017, a jury found Officer Yanez, who was
charged with second degree manslaughter and endangering safety by discharging a firearm, not guilty of all charges. Mitch
Smith, Minnesota Officer Acquitted in Killing of Philando Castile, N.Y. Times (June 16, 2017),
https://www.nytimes.com/2017/06/16/us/police-shooting-trial-philando-castile.html. It is important to note that videos of officerinvolved shootings may tell only part of the story, especially when the moments leading up to the shooting are not recorded.
Kimberly Kindy, What the Camera Doesn't Capture in Those Viral Videos of Police Shootings, Wash. Post (July 23, 2016),
https://www.washingtonpost.com/national/why-those-viral-videos-of-police-shootings-arent-always-as-bad-as-theylook/2016/07/22/63258ddc-4dbe-11e6-aa14-e0c1087f7583_story.html?. For example, in the Alton Sterling case, in which Baton
Rouge police officers shot and killed an armed Black man on July 5, 2016, the video of the incident does not show de-escalation
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body-worn cameras and dashboard cameras, which can [*634] provide a record of what happened during an
officer-involved shooting. 11 This increase in prosecutions may also be due, in part, to the fact that over the last
[*635] three to four years, activists demonstrating under the moniker "Black Lives Matter" have called the nation's
attention to the deaths of many unarmed Blacks at the hands of police and have demanded more police
accountability. 12 Despite the increased number of prosecutions in recent years, it is still the case that law
enforcement officers are rarely convicted.
The Black Lives Matter movement started an important national conversation on policing that continues today. This
Article: seeks to contribute to this national conversation in a small way by evaluating the current law on police use
of deadly force and suggesting a modest change to that law. In many respects, my proposal for reform is less of a
radical change in the law regarding when an officer's use of deadly force is justifiable, and more of a clarification of
the normative underpinnings of that law. 13 My model statute goes beyond current law by broadening the time
frame the law considers relevant when assessing the reasonableness of an officer's use of deadly force so the law
can influence police behavior before the moment in time when an officer is fearing for his life. It does so by explicitly
directing jurors to consider any preseizure conduct by the police that increased the risk of a deadly confrontation. In
another departure from current law, my model statute explicitly encourages jurors to consider whether the officer
measures taken by the officers prior to the shooting, including the deployment of a Taser and telling Sterling to get on the ground
twice before taking him to the ground. Id. A cell phone video might be taken from an angle that shows things the officer could not
see, and sometimes a video will be grainy and not clearly show what the officers on the scene actually saw. An officer might be
seconds away from injury, but appear on video to be safe. Id. In May 2017, the U.S. Department of Justice decided not to bring
charges against the officers involved in the shooting death of Alton Sterling. Matt Zapotosky & Wesley Lowery, Justice
Department Will Not Charge Baton Rouge Officers in Fatal Shooting of Alton Sterling, Wash. Post (May 2, 2017),
https://www.washingtonpost.com/world/national-security/justice-department-will-not-charge-baton-rouge-officers-in-fatalshooting-of-alton-sterling/2017/05/02/ac962e66-2ea7-11e7-9534-00e4656c22aa_story.html?. At the time this Article: was being
written, the State of Louisiana was still deciding whether to bring charges against the officers involved in Alton Sterling's death.
11

See Kami N. Chavis, Body-Worn Cameras: Exploring the Unintentional Consequences of Technological Advances and
Ensuring a Role for Community Consultation, 51 Wake Forest L. Rev. 985, 987 (2016) (discussing the proliferation of body
camera technology in police departments). In Chicago, Illinois, on October 20, 2014, for example, Officer Jason Van Dyke was
captured on dash-cam video shooting a Black man named LaQuan McDonald from a distance. Annie Sweeney & Jason
Meisner, A Moment-by-Moment Account of What the Laquan McDonald Video Shows, Chi. Trib. (Nov. 25, 2015, 6:00 AM),
http://www.chicagotribune.com/news/ct-chicago-cop-shooting-video-release-laquan-mcdonald-20151124-story.html. The video,
which was not released until just over a year after the shooting, shows McDonald walking at some distance from Officer Van
Dyke with a knife in his hand, hanging by his side. Id.; see also Jason Meisner et al., Chicago Releases Dash-Cam Video of
Fatal Shooting After Cop Charged with Murder, Chi. Trib. (Nov. 24, 2015, 7:14 PM), http://www.chicagotribune.com/news/ctchicago-cop-shooting-video-laquan-mcdonald-charges-20151124-story.html. About the same time that the video was released to
the public, Officer Van Dyke was suspended without pay or benefits and charged with first-degree murder. Christy Gutowski,
Officer in Laquan McDonald Killing "Not the Monster' People Think, Wife Says, Chi. Trib. (May 13, 2016),
http://www.chicagotribune.com/news/laquanmcdonald/ct-jason-van-dyke-wife-laquan-mcdonald-met-20160512-story.html.
His
criminal case was still pending at the time this Article: was written. Christy Gutowski, 2 Years Later, Laquan McDonald Shooting
Leaves a Trail of Change, Chi. Trib. (Oct. 20, 2016, 3:49 PM), http://www.chicagotribune.com/news/laquanmcdonald/ct-laquanmcdonald-shooting-anniversary-met-20161020-story.html. Because the data from body-worn cameras and dash-cams belong to
the police, some have suggested that it is more fruitful for citizens to videotape police-citizen encounters. Simonson, supra note
3, at 414.
12

For a comprehensive examination of the messages and motivations behind the Black Lives Matter movement, see Amna A.
Akbar, Law's Exposure: The Movement and the Legal Academy, 65 J. Legal Educ. 352, 353-54 (2015) (urging law professors to
engage with the Black Lives Matter movement by incorporating discussion of the movement's messages in the law school
classroom).
13

Police-use-of-force law is aimed at both giving police the ability to enforce the law and protecting police and civilian lives.
Rachel A. Harmon, When Is Police Violence Justified?, 102 Nw. U. L. Rev. 1119, 1150-55 (2008). Force used by police must
therefore be necessary in order to achieve a law enforcement goal, like effectuating an arrest, preventing the escape of a fleeing
felon, or protecting the officer or a member of the police force from harm. Id. at 1154, 1158-59. To protect against the loss of
human life, deadly force, if used, should be proportional to the force threatened.
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sought to use de-escalation measures prior to using deadly force and, as part of that inquiry, whether less deadly
alternatives were feasible prior to the use of deadly force.
This Article: will proceed in two main parts. In Part II, I examine the current law on police use of deadly force. I
highlight problems with both the constitutional standard and state use-of-force statutes. In Part III, I offer one fairly
modest proposal for reform, a model statute on police use of deadly force that I hope will be adopted by state
legislatures. I show how my model statute might make a difference, using the Tamir Rice case as an example, then
respond to possible objections. While much of my previous work has offered race-specific proposals for reform, 14
the model statute I offer here is race neutral for two reasons. First, [*636] the problem I am addressing in this
Article: transcends race. 15 Second, I believe legislators are more likely to enact legislation that does not appear to
grant special treatment to racial minorities.
It is important to note that no one reform proposal will solve what is essentially a structural problem. This is not a
matter of just a few "bad apples" misbehaving, as some seem to believe. 16 Only a multiplicity of reforms will lead
to lasting structural changes in policing. 17 In a previous article, I focused on reform [*637] at the departmental

14

See, e.g., Cynthia Lee, A New Approach to Voir Dire on Racial Bias, 5 U.C. Irvine L. Rev. 843, 846-47, 867-69 (2015)
(suggesting ways that attorneys can raise awareness of implicit racial bias during voir dire); Cynthia Lee, Making Race Salient:
Trayvon Martin and Implicit Bias in a Not Yet Post-Racial Society, 91 N.C. L. Rev. 1555, 1555 (2013) [hereinafter Lee, Making
Race Salient ] (arguing that attorneys concerned about racial bias should make race salient by calling attention to racial
stereotypes); Cynthia Kwei Yung Lee, Race and Self Defense: Toward a Normative Conception of Reasonableness, 81 Minn. L.
Rev. 367, 488 (1996) [hereinafter Lee, Race and Self Defense] (proposing race-switching as a means of getting jurors to
perceive their own racial biases).
15

While much of the nation's attention has been focused on police shootings of Black men, White males are actually killed by
police more often than any other group. In 2016, for example, 46% of those who died as a result of an officer-involved shooting
were White males. Kimbriell Kelly et al., Fatal Shootings by Police Remain Relatively Unchanged After Two Years, Wash. Post
(Dec. 30, 2016), https://www.washingtonpost.com/investigations/fatal-shootings-by-police-remain-relatively-unchanged-aftertwo-years/2016/12/30/fc807596-c3ca-11e6-9578-0054287507db_story.html?. When adjusted for their presence in the overall
population, however, Black males "were three times as likely to die as their White counterparts." Id. Moreover, when it comes to
fatal police shootings of unarmed individuals, Black men are disproportionately the victims. For example, 34% of the unarmed
individuals shot and killed by police in 2016 were Black males. Id.
16

U.S. Attorney General Jeff Sessions reflected this just a few bad apples point of view during his confirmation hearing for U.S.
Attorney General. Then-Senator Sessions remarked that officers have come to feel "unfairly maligned and blamed for the
unacceptable actions of a few of their bad actors." Matt Zapotosky et al., Sessions Emphasizes the Primacy of the Law over His
Political Views, Wash. Post (Jan. 10, 2017), https://www.washingtonpost.com/world/national-security/sessions-faces-plenty-ofissues-in-confirmation-hearings-but-is-expected-to-be-approved/2017/01/09/17d85a52-d681-11e6-9f9f5cdb4b7f8dd7_story.html?; see also Ryan J. Reilly, Jeff Sessions Blames Bad Apples for Police Abuse. He Should Read These
DOJ Reports, Huffington Post (Jan. 11, 2017, 10:50 AM),http://www.huffingtonpost.com/entry/police-jeff-sessions-civiil-rightspolice_us_58767eb3e4b092a6cae4ac97 (noting that during his confirmation hearing, Senator Sessions testified, "I think there's
concern that good police officers and good departments can be sued by the Department of Justice when you just have
individuals within a department who have done wrong[.]").
17

A multitude of proposals for reform of policing practices have been offered by others. Seth Stoughton, a former police officer
who now teaches law at the University of South Carolina, has suggested that police departments should embrace more of a
"guardian" mentality, rather than a "warrior" mentality. Seth W. Stoughton, Principled Policing: Warrior Cops and Guardian
Officers, 51 Wake Forest L. Rev. 611, 614, 666-75 (2016); see also Delgado, supra note 3, at 1543 (suggesting a new approach
to policing with "cops as guardians or even friends"). Stephen Rushin has argued that Congress should expand federal oversight
of policing. Stephen Rushin, Federal Intervention in American Police Departments 4 (2017). Sunita Patel has proposed more
community involvement in public-law efforts to reform police departments. Sunita Patel, Towards Democratic Police Reform: A
Vision for Community Engagement Provisions in DOJ Consent Decrees, 51 Wake Forest L. Rev. 793, 798, 867-77 (2016); see
also Eric J. Miller, Challenging Police Discretion, 58 How. L.J. 521, 545-54 (2015) (discussing deliberative democracy as a
theory for including public participation in police decision-making). Lorie Fridell has supported the use of role plays and
incorporation of implicit-bias training to help police officers overcome implicit bias. Lorie Fridell, This Is Not Your Grandparents'
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level. 18 I proposed the use of high-definition simulators coupled with a shooting program aimed at both reducing
racial bias and increasing accuracy in the decision to shoot. 19 I also recommended that police officers be required
to engage in regular and ongoing traditional martial arts training as a way to train officers to remain calm in
situations of danger and to minimize the impulse to shoot. 20 Traditional martial arts training, which usually includes
meditation before and after each practice, could help officers remain calm in dangerous situations and hone their
intuitive skills, which could help officers better identify truly dangerous individuals, choose the right course of action,
and increase their confidence and ability to handle combative suspects. 21
In this Article: , I focus on doctrinal reform, suggesting model legislation on police use of deadly force. Existing
statutes on police use of deadly force tend to focus on the reasonableness of the officer's belief in the need to use
force. I argue that the law should be reformed to include a focus on the reasonableness of the officer's actions.
Under my model statute, for a shooting to be considered justifiable, both the officer's beliefs and actions must have
been reasonable. To provide better guidance to juries than current use-of-force statutes, my model statute specifies
three factors the fact finder must consider when deciding whether the officer believed and acted reasonably: (1)
whether the victim/suspect had or appeared to have a weapon (and whether he or she refused orders to drop it), (2)
whether the officer engaged in de-escalation measures prior to using deadly force, and (3) any preseizure conduct
by the officer that increased the risk of a deadly confrontation. Tracking traditional self-defense doctrine, the model
statute I propose explicitly requires necessity, proportionality, and attention to the immediacy of the need to use
deadly force. 22
My model statute also imports the concept of imperfect self-defense into the police use of force arena. If the jury
finds that an officer's belief in the need to use deadly force was honest but unreasonable, or if the jury finds that the

Prejudice: The Implications of the Modern Science of Bias for Police Training, Translational Criminology, Fall 2013, at 11-13,
http:/cebcp.org/wp-content/TCmagazine/TC5-Fall2013. Many have urged police departments to equip their officers with bodyworn cameras. Ryan Pulley, Law Enforcement and Technology: Requiring Technological Shields to Serve and Protect Citizen
Rights,6 Wake Forest J.L. & Pol'y 459, 492-93 (2016) (advocating body-worn camera implementation as a means of holding law
enforcement accountable and exonerating officers committing no misconduct); David A. Harris, What Criminal Law and
Procedure Can Learn from Criminology, 7 Ohio St. J. Crim. L. 149, 196-97 (2009) (urging video and audio recordings of
searches and seizures as one method to increase compliance with the Fourth Amendment); see also Chavis, supra note 11, at
1007-13 (offering a model body-worn camera policy and discussing best practices for implementing body-worn camera
programs). Some have even proposed disarming the police. Paul Takagi, A Garrison State in "Democratic" Society, Crim. & Soc.
Just. 1, 10 (1974) ("Perhaps the only immediate solution at this time is to disarm the police … [to] lower the rate of police killings
of civilians[.]"); James Jacobs, Disarming the Police Would Make Gun Control Effective, in Gun Control 42, 43 (Charles P. Cozic
ed., 1992) (noting that disarming police would set the stage for disarming citizens). I do not support disarming the police. Unless
and until we get guns off the streets and out of the homes of ordinary citizens, we cannot and should not even think about
disarming our police. The above-listed reforms are just a few of the many proposals for reform of policing practices.
18

Cynthia Lee, Race, Policing and Lethal Force: Remedying Shooter Bias with Martial Arts Training, 79 Law & Contemp.
Probs. 145, 150-51 (2016) [hereinafter Lee, Race, Policing and Lethal Force].
19

Id. at 160-62.

20

Id. at 165-70.

21

Id.

22

Rachel Harmon has proposed importing the traditional requirements of self-defense doctrine - necessity, imminence, and
proportionality - into Fourth Amendment law on when police use of force is excessive. Rachel A. Harmon, When Is Police
Violence Justified?, 102 Nw. U. L. Rev. 1119, 1166-83 (2008). The Supreme Court's decisions in this area suggest that the
Court would be resistant to adopting Harmon's helpful suggestion. Unlike the Supreme Court, state legislators are more sensitive
to the demands of the public, so state law reform might be possible if there is sufficient public pressure to reform these laws.
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officer's belief was reasonable but that his use of deadly force was unreasonable, the jury may acquit the officer of
murder and find him guilty of voluntary manslaughter. 23
[*638] I recognize the limits of criminal prosecution as a vehicle for police reform. As my colleague Mary Cheh has
noted: "Criminal law can punish, and in some instances, deter police brutality, but it cannot of itself force
fundamental change in how a department is run, supervised, led, and made accountable." 24 Because criminal
prosecutions of police officers "occur within a structure designed to protect individual defendants through
procedural safeguards, including rights to counsel, to confront witnesses, to a jury and against self-incrimination
and, most important, the requirement that the government prove guilt beyond a reasonable doubt," 25 many of
these officer-involved shooting prosecutions result in either a hung jury or a not guilty verdict.
Changing the law on police use of deadly force may not have an immediate impact on what judges and juries do in
homicide prosecutions involving police officers claiming that they acted in self-defense. Results will vary depending
on the jurisdiction, as different communities have differing views on police, but many judges and jurors will not want
to convict an officer who used deadly force thinking his or her life, or the life of another person, was in danger. Many
juries will continue to acquit police officers no matter what the legal standard is, except, perhaps, in the most
egregious cases where there is clear evidence that the victim/suspect did not pose a threat of danger to the officer
or anyone else. 26 Judges and jurors know that police officers have a difficult job to do. They may feel it is unfair to
send an officer to jail if the officer employed deadly force believing it was necessary to protect his or her life or the
life of another person.
Despite the fact that reforming the law on police use of deadly force may not result in more guilty verdicts, it may
encourage police officers on the ground to act with more care before using deadly force, which should be the
ultimate goal. We want police officers to exercise appropriate care and caution before using deadly force. The
instinct to defend oneself will always be present in any situation when an officer is contemplating the use of deadly
force. Reforming the law in a way that encourages the use of deadly force only when it is proportionate and
necessary can provide a useful counter to that self-preservation instinct.
Even though the changes in the law I am proposing may not have an immediate impact on jury verdicts in officerinvolved shooting cases, changing the law may influence what juries do in the long run. Today, jurors may feel that
an officer's use of force was not appropriate, but because the current legal standard [*639] suggests that an officer
is justified as long as his belief in the need to use such force is reasonable, jurors may feel they must acquit. By
requiring juries to find that both the officer's beliefs and actions were reasonable, my model statute focuses the
jury's attention on whether the objective facts suggest that the officer's response was proportionate and necessary.

23

In states that recognize the defense of imperfect self-defense, a person charged with murder can be found guilty of voluntary
manslaughter instead of murder if she honestly, but unreasonably, believed that the force used was necessary or was attacked
with nondeadly force and wrongfully escalated the conflict by using deadly force in response. See, e.g., In re Christian S., 872
P.2d 574, 575 (Cal. 1994).
24

Mary M. Cheh, Are Lawsuits an Answer to Police Brutality?, in Police Violence: Understanding and Controlling Police Abuse
of Force 247, 247 (Geller & Toch eds., 1996).
25

William Yeomans, The Red Herring in Prosecuting Officers: Washington Post Opinion, Oregonian (May 27, 2016),
http://www.oregonlive.com/opinion/index.ssf/2016/05/the_red_herring_in_prosecuting.html (opining that the acquittal of Officer
Nero, one of the five Baltimore police officers charged with homicide in the death of Freddie Gray, is a reminder that criminal
prosecution of police officers is "an unreliable tool for a national reckoning on race and policing").
26

Even in such cases, some jurors may hesitate to convict. For example, in the case involving the shooting of Walter Scott, a
Black man who was stopped for a nonfunctioning brake light, even though Officer Michael Slager was caught on video shooting
the unarmed Scott while he was trying to run away, at least one juror refused to convict, resulting in a hung jury. Simon et al.,
supra note 10. Slager later pled guilty to a federal criminal charge. Matt Zapotosky & Wesley Lowery, Ex-Officer Pleads Guilty in
S.C., Wash. Post (May 3, 2017), https://www.pressreader.com/usa/the-washington-post/20170503/281590945467498.
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Changing the law may also encourage prosecutors to bring charges against police officers who shoot and kill under
questionable circumstances. Prosecutors today are often reluctant to bring charges against officers, even when the
circumstances surrounding a shooting suggest that it was not a justifiable shooting, for a host of reasons.
Prosecutors may consider police officers to be "on the same team," which may bias them in ways they do not even
realize. 27 Prosecutors may fear that police officers will retaliate by refusing to testify favorably in other cases if one
of their own has been charged. 28 Prosecutors may also be concerned about bringing charges when the chances
of success are very small. 29 Current law contributes to this concern by favoring the officer at almost every step of
the way. 30 My model statute tries to be more balanced than current law, giving prosecutors a better chance at
securing a conviction in cases where a conviction is appropriate.
Much of what I am proposing is already part of many police department regulations, 31 which do not have the force
of law and are unenforceable. 32 The things I suggest juries should be directed to consider when assessing the
reasonableness of an officer's use of force are measures that many police chiefs [*640] acknowledge are critically
important. 33 The advantage of my model legislation, if adopted by state legislatures, would be that it would have
the force of law. Because of its enforceability in a court of law, an enacted statutory provision would have far more
potential to shape police culture than internal police regulations.
My model statute responds to a call to action raised by NYU law professor Barry Friedman in his recently published
book, Unwarranted: Policing without Permission. 34 Professor Friedman, the lead reporter on the American Law

27

Kate Levine, Who Shouldn't Prosecute the Police, 101 Iowa L. Rev. 1447, 1450 (2014); see also Laurie L. Levenson, Police
Corruption and New Models for Reform, 35 Suffolk U. L. Rev. 1, 22 (2001) ("Prosecutors often enjoy too close of a relationship
with local police and are therefore reluctant to turn against those with whom they have worked.").
28

As Kate Levine has noted:

[Prosecutors] rely on the police for successful convictions, and therefore, must have a good working relationship with the police
for professional advancement. A prosecutor who reports police crimes or advocates zealous prosecution of the police will
necessarily run afoul of law enforcement's good graces, which may impact conviction rates and therefore her career
advancement.
Id. at 1472.
29

Wayte v. United States, 470 U.S. 598, 607 (1985) (noting that prosecutorial charging decisions are influenced by a number
of factors, including the strength of the case, which impacts the likelihood of conviction).
30

For example, many courts do not allow juries to consider whether less deadly alternatives were available to the officer. See
infra cases cited in note 198. Many courts do not permit the jury to consider preseizure conduct by the officer that created the
risk of a deadly confrontation. See infra cases cited in note 249; see also Cover, supra note 8, at 1773 (explaining how the law
on qualified immunity makes it virtually impossible for a civilian to obtain redress against an officer who has violated his
constitutional rights).
31

Cf. infra notes 201 and 241.

32

The mere fact that an officer violated a police regulation is not sufficient to sustain a conviction. Wilson v. Meeks, 52 F.3d
1547, 1554 (10th Cir. 1995) (holding that "violation of a police department regulation is insufficient for liability under section
1983"); Cole v. Bone, 993 F.2d 1328, 1334 (8th Cir. 1993) (holding that, when determining whether an officer's use of deadly
force was reasonable, the issue is whether the officer "violated the Constitution or federal law, not whether he violated the
policies of a state agency"); Edwards v. Baer, 863 F.2d 606, 608 (8th Cir. 1988) ("Police department guidelines do not create a
constitutional right."). Moreover, some courts have held that whether the officer violated police policy is irrelevant to whether the
officer's use of force was lawful. Tanberg v. Sholtis, 401 F.3d 1151, 1161-62 (10th Cir. 2005) (holding that a police department's
standard operating procedures are inadmissible in excessive force claims because they are "irrelevant to the federal claims and
likely to cause jury confusion regarding the state claims"); Greenidge v. Ruffin, 927 F.2d 789, 792 (4th Cir. 1991) (holding that an
officer's violation of standard police procedures is not relevant to whether the officer acted reasonably in using deadly force).
33

Police Exec. Research Forum, Defining Moments for Police Chiefs 25, 26, 28, 58 (May 2015) (encouraging consideration of
preseizure conduct and de-escalation measures).
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Institute's current Policing Project, observes that we are quick to criticize the police but fail to recognize the extent
to which we are to blame for problematic policing practices. 35 We are at fault, according to Professor Friedman,
because we - or, more accurately, our legislators - have not written rules to govern police practices, but have
allowed the police to police themselves. 36 My model statute is one attempt to provide better rules to govern police
use of deadly force.
II. The Law on Police Use of Deadly Force
Currently, there is no federal statute governing police use of deadly force. 37 Police use of force in the United
States is governed by U.S. Supreme Court case law, state statutes, and state case law. Supreme Court
jurisprudence on when police force is considered excessive and in violation of the Fourth Amendment is what
governs in civil lawsuits brought by individuals claiming excessive use of force by police officers. 38 State use-offorce laws govern in criminal prosecutions against police officers charged with homicide or assault. 39 While U.S.
Supreme Court jurisprudence on excessive force and state laws on when deadly force is justifiable are similar in
many ways, they operate in separate realms. If a state has a statute governing police use of force, then that state
statute and state case law, not U.S. Supreme Court case law, controls in a state criminal prosecution of a law
enforcement officer for homicide or assault. Conversely, in a Section 1983 civil action against a law enforcement
officer alleging that the officer used excessive force, U.S. Supreme Court case law controls, not state law. I [*641]
examine both the leading U.S. Supreme Court cases on whether and when the use of force by a law enforcement
officer is excessive and, therefore, unconstitutional and state use-of-force laws.
A. U.S. Supreme Court Cases on the Meaning of Excessive Force
Tennessee v. Garner, 40 Graham v. Connor, 41 and Scott v. Harris 42 are the leading U.S. Supreme Court cases
on when the use of force by a law enforcement officer is excessive and, therefore, unconstitutional. In Garner, a
police officer responding to a "prowler inside" call observed an African American 43 teenager named Edward

34

See Barry Friedman, Unwarranted: Policing without Permission (2017).

35

Id. at 15.

36

Id. at 27.

37

H.R. 1529, 65th Leg., Reg. Sess. (Wash. 2017); Amnesty Int'l, Deadly Force: Police Use of Lethal Force in the United States
17 (2015). In 2015, Representative John Conyers introduced legislation entitled The Law Enforcement Trust and Integrity Act of
2015. See Law Enforcement Trust and Integrity Act of 2015, H.R. 2875, 114th Cong. (1st Sess. 2015). This legislation, which
sought the development of national standards for the accreditation of law enforcement agencies as well as the development of
national standards on use-of-force procedures, stalled in committee. See Melissa Nann Burke, Conyers Pushes Police
Accountability,
Crime
Reforms,
Detroit
News
(July
23,
2015,
3:21
PM),
http://www.detroitnews.com/story/news/politics/2015/07/23/rep-conyers-police-accountability-crime-reforms/30580027/
(noting
that the legislation introduced by Representative Conyers would force the adoption of uniform standards to enhance
communities' ability to hold law enforcement accountable).
38

It also governs in federal prosecutions of federal law enforcement officers accused of excessive force. See Law Enforcement
Misconduct, U.S. Dep't Just., https://www.justice.gov/crt/law-enforcement-misconduct (last updated July 28, 2017).
39

Matthew Lippman, Criminal Procedure 442 (2d ed. 2014).

40

471 U.S. 1 (1985).

41

490 U.S. 386 (1989).

42

550 U.S. 372 (2007).

43

The Court does not mention Garner's race in its opinion, but several sources report that Edward Garner was Black. Mary
Maxwell Thomas, The African American Male: Communication Gap Converts Justice into "Just Us" System, 13 Harv. Blackletter
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Garner running across the backyard of a home that had just been broken into. 44 With the aid of a flashlight, the
officer saw Garner's face and hands and guessed that Garner was seventeen or eighteen years old. 45 Garner was
actually fifteen years old. 46 The officer, who later admitted that he was reasonably sure Garner was unarmed,
called out, "police, halt." 47 When Garner began climbing over the fence, the officer shot him in the back of the
head, fearing that if Garner made it over the fence, he would elude capture. 48 Garner was taken to a hospital
where he died on the operating table. 49 "Ten dollars and a purse taken from the house were found on his body."
50

In reviewing the case, the Supreme Court criticized the common law rule in effect in Tennessee and other states at
the time, which permitted an officer to use whatever force was necessary, including deadly force, to effectuate the
arrest of a fleeing felon. Rejecting the common law rule, the Court held that "the use of deadly force to prevent the
escape of all felony suspects, whatever the circumstances, is constitutionally unreasonable." 51 The Court
explained that only [*642] where an officer has probable cause to believe the suspect poses a threat of serious
physical harm, either to the officer or to others, is it constitutionally reasonable to prevent escape by using deadly
force: 52
If the suspect threatens the officer with a weapon or there is probable cause to believe that he has committed a
crime involving the infliction or threatened infliction of serious physical harm, deadly force may be used if necessary
to prevent escape, and if, where feasible, some warning has been given. 53
Garner was widely understood as establishing two clear guidelines regarding when police officers can use deadly
force to stop a fleeing felon. First, deadly force should not be used unless the officer has reasonable grounds to

L.J. 1, 6 (1997); Jerry R. Sparger & David J. Giacopassi, Memphis Revisited: A Reexamination of Police Shootings After the
Garner Decision, 9 Just. Q. 211, 212 (1992).
44
45

Garner, 471 U.S. at 3.
Id.

46

Id. at 24 (O'Connor, J., dissenting). Social science research suggests that individuals tend to think Black kids are older than
they really are. In one study, for example, Philip Atiba Goff showed pictures of boys of various ages and races to individuals, told
them that the boys were suspected of a particular crime, then asked the subjects to guess the ages of the boys in the photos.
See, e.g., Philip Atiba Goff et al., The Essence of Innocence: Consequences of Dehumanizing Black Children, 106 J. Personality
& Soc. Psychol. 526, 530 (2014). In case after case, the subjects thought the Black kids were much older than White and Latino
kids of the same age, suspected of the same crime. Id. at 532. They also thought the Black kids were more culpable
(blameworthy) for their actions than the White or Latino kids. Id. Goff did the same experiment on police officers and found that
police officers also overestimated the age of Black and Latino kids suspected of crime, while not overestimating the age of White
children. Id. at 535. Black thirteen-year-old kids were repeatedly perceived to be adults. Id.
47

Garner, 471 U.S. at 3-4.

48

Id. at 4.

49

Id.

50

Id.

51
52

53

Id. at 11.
Id.
Id. at 11-12.
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believe the suspect poses a threat of death or serious bodily injury to the officer or others, and second, an officer
should, if feasible, give a warning prior to using deadly force. 54
The number of persons shot and killed by police decreased dramatically after the Garner decision, in large part
because many police departments, which had previously embraced the common law rule, changed their policies to
conform to the decision. 55 After the decision was announced, approximately 30% of the most populous cities'
police departments revised their policies to conform to it. 56 The remaining 70% did not revise their policies
because their policies were already in accordance with, or more restrictive than, Garner. 57 The new legal standard
announced in Garner, coupled with the net increase in the number of police departments with more restrictive
shooting policies after Garner, resulted in a substantial reduction in both the number of police shootings and the
number of persons shot and killed by police, 58 offering an example of how a change in the law can have a
significant impact on the ground.
Four years after deciding Garner, the Court retreated from its embrace of clearly defined guidelines for police use of
deadly force. In Graham v. Connor, Dethorne Graham, a diabetic, "felt the onset of an insulin reaction," and asked a
friend, William Berry, to take him to a nearby store so he could buy some orange juice. 59 Berry did so, but when
Graham entered the convenience store and saw a long line of people waiting to check out, he quickly left the store.
60

[*643] Officer Connor, an African American police officer with the Charlotte, North Carolina, Police Department, 61
happened to see Graham enter and rapidly exit the store. 62 Officer Connor suspected that Graham, an African
American male, 63 had stolen something from the store, so he followed and then stopped Berry's car about a half
mile from the store. 64 Berry told Officer Connor that his friend Graham was suffering from a sugar reaction. 65

54

See, e.g., Gonzalez v. City of Anaheim, 747 F.3d 789, 793-94 (9th Cir. 2014); Vaughan v. Cox, 343 F.3d 1323, 1329-30
(11th Cir. 2003); Colston v. Barnhart, 130 F.3d 96, 99-100 (5th Cir. 1997); Krueger v. Fuhr, 991 F.2d 435, 438 (8th Cir. 1993).
55

Abraham N. Tennenbaum, The Influence of the Garner Decision on Police Use of Deadly Force, 85 J. Crim. L. & Criminology
241, 255-56 (1994) (finding that overall police shootings declined by 16% following the Garner decision).
56

Samuel Walker & Lorie Fridell, Forces of Change in Police Policy: The Impact of Tennessee v. Garner, 11 Am. J. Police 97,
101 (1992). Of the one hundred large cities surveyed, four did not respond. See id. at 109-10.
57

Id.

58

Id. at 107; see also Sparger & Giacopassi, supra note 43, at 224 (finding that, after the Memphis Police Department revised
its shooting policy to conform to Tennessee v. Garner, the overall number of shootings and the racially discriminatory application
of lethal force in Memphis declined significantly).
59

Graham v. Connor, 490 U.S. 386, 388 (1989).

60

Id. at 388-89.

61

More Perfect, Mr. Graham and the Reasonable Man, Radiolab (Nov. 30, 2017), https://www.wnyc.org/story/mr-graham-andreasonable-man.
62

Garner, 480 U.S. at 389.

63

While the opinion does not mention Graham's race, it appears Graham was a Black man. Court v. Cop Misconduct, Elyria
Chron. Telegram, Oct. 13, 1989, at A4 ("Graham, who is black, says police handcuffed him, then dumped him in his yard").
64

Graham, 490 U.S. at 389. The Supreme Court has held that an officer needs reasonable suspicion of criminal activity based
on specific and articulable facts to stop an individual. Terry v. Ohio, 392 U.S. 1, 32 (1968). The Graham Court, however, did not
seem concerned that entering and quickly exiting a convenience store hardly seems to give rise to a reasonable suspicion of
criminal activity.
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Officer Connor told the two men to wait in the car. 66 When Officer Connor went back to his patrol car to call for
backup, Graham got out of the car, ran around it twice, and then passed out briefly. 67
Several officers arrived at the scene in response to Officer Connor's call for backup. 68 One officer handcuffed
Graham's hands tightly behind his back, ignoring Berry's pleas for sugar for Graham. 69 Another officer said, "I've
seen a lot of people with sugar diabetes that never acted like this. Ain't nothing wrong with the M.F. but drunk. Lock
the S.B. up." 70 Several officers lifted the unconscious Graham up and placed him face down on the hood of
Berry's car. 71 When Graham regained consciousness, he asked the officers to check his wallet for a diabetes
decal that he carried. 72 In response, one of the officers insisted that he "shut up" and subsequently shoved his
face against the hood of the car. 73 Four officers then grabbed Graham and threw him headfirst into the police car.
74 A friend of Graham's brought some orange juice to the car, but the officers refused to give the juice to Graham.
75 Finally, after Officer Connor received a report that Graham had done nothing illegal at the convenience store, the
officers drove him home and released him. 76
Graham suffered a broken foot, cuts on his wrists, a bruised forehead, and an injured shoulder as a result of his
encounter with the police. 77 He also developed a loud ringing in his right ear that continued long after the incident.
78 Graham brought suit against the individual officers involved in the incident, alleging [*644] that they had used
excessive force in making the investigatory stop in violation of his constitutional rights. 79 The case was tried before
a jury, but the jury did not get to decide the case. 80 After the defense finished presenting its case and before the
case went to the jury, the officers moved for a directed verdict. 81 The district court applied a four-factor test 82 and

65

Graham, 490 U.S. at 389.

66

Id.

67

Id.

68

Id.

69

Id.

70

Id. "M.F." stands for "mother fucker" and "S.B." stands for "son of a bitch."

71

Id.

72

Id.

73

Id.

74

Id.

75

Id.

76

Id.

77

Id. at 390.

78

Id.

79

Id.

80
81

Id. at 390-91.
Id.

82

The district court considered the following four factors in assessing whether the officers applied excessive force against
Graham:
(1) the need for the application of force; (2) the relationship between that need and the amount of force that was used; (3) the
extent of the injury inflicted; and (4) "whether the force was applied in a good faith effort to maintain and restore discipline or
maliciously and sadistically for the very purpose of causing harm."
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granted the officers' motion for a directed verdict, finding that the amount of force used by the officers was
appropriate under the circumstances. 83 A divided panel of the Court of Appeals for the Fourth Circuit affirmed,
holding that the district court applied the correct legal standard in assessing Graham's claim of excessive force. 84
The Supreme Court reversed, not because it felt the officers used excessive force, but because the lower courts
erred in applying the Due Process Clause to assess whether the force the officers used against Graham was
excessive. 85
The Court held that all claims alleging excessive use of force by a law enforcement official during an arrest, stop, or
other seizure of a person must be analyzed for reasonableness under the Fourth Amendment as opposed to the
Due Process Clause. 86 Importantly, the Graham Court declined to set clear guidelines for police use of force.
Instead, the Court stated that "determining whether the force used to effect a particular seizure is "reasonable'
under the Fourth Amendment requires a careful balancing of … the individual's Fourth Amendment interests
against the … governmental interests … ." 87 Acknowledging that this balancing test "is not capable of precise
definition or mechanical application," 88 the Court explained that:
Its proper application requires careful attention to the facts and circumstances of each particular case, including the
severity of the crime at issue, whether the suspect poses an immediate threat to the safety of the officers or others,
and whether he is actively resisting arrest or attempting to evade arrest by flight. 89
[*645] The Court explained that in conducting reasonableness balancing, courts should apply an objective
standard of reasonableness. 90 The officer's actual intent or motive is irrelevant in this objective inquiry. 91
Moreover, "the "reasonableness' of a particular use of force must be judged from the perspective of a reasonable
officer on the scene, rather than with the twenty-twenty vision of hindsight." 92 "The calculus of reasonableness
must embody allowance for the fact that police officers are often forced to make split-second judgments - in
circumstances that are tense, uncertain, and rapidly evolving - about the amount of force that is necessary in a
particular situation." 93 Finally, the Court noted that an officer does not have to be correct in his assessment of the
need to use force. The Fourth Amendment is not violated merely because an officer was mistaken, as long as his
mistake was reasonable. 94
One problem with the Graham Court's embrace of reasonableness is that racial stereotypes about Blacks and other
racial minorities can affect perceptions of whether an officer's use of force was reasonable. Blacks are often

Id. at 390 (quoting Graham v. City of Charlotte, 644 F. Supp. 246, 248 (W.D.N.C. 1986)).
83

Id. at 390-91.

84

Id. at 391.

85

Id. at 397-99.

86

Id. at 388.

87

Id. at 396.

88

Id. (quoting Bell v. Wolfish, 441 U.S. 520, 559 (1979)).

89

Id. (citing Garner, 471 U.S. 1, 8-9).

90

Id. at 397.

91

Id. In a footnote, however, the Court noted that "in assessing the credibility of an officer's account of the circumstances that
prompted the use of force, a fact finder may consider, along with other factors, evidence that the officer may have harbored illwill toward the citizen." Id. at 399 n.12.
92

Id. at 396.

93

Id. at 396-97.

94

Id. at 396.
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associated with aggression, violence, and criminality. 95 The negative association between Blacks and crime is so
common that it has a name: the Black-as-Criminal stereotype. 96 In acknowledging the prevalence of racial
stereotypes, I am not suggesting that all, nor even most, police officers are racist. Indeed, most people today,
including most police officers, do not endorse the stereotype or believe that all Blacks are criminals. 97
Nonetheless, most people cannot help being affected by stereotypes, including this one. A wealth of research on
implicit social [*646] cognition has repeatedly demonstrated that even the most egalitarian-minded individuals are
implicitly biased in favor of Whites over Blacks. 98 Implicit racial bias can encourage police officers and others to
perceive danger when dealing with a Black individual, even when that individual does not, in fact, pose a threat of
violence. 99
And it is not just Blacks who are subjected to negative racial stereotypes. Latinos are also commonly stereotyped
as criminal and dangerous. 100 Muslim and Middle Eastern Americans are commonly stereotyped as terrorists. 101
It is noteworthy that both of the individuals who were the subjects of police force in Tennessee v. Garner and
Graham v. Connor were African American, although this fact is not apparent from a simple reading of either opinion.
102 Many of the Supreme Court's Fourth Amendment opinions ignore race even when consideration of race would

95

Cynthia Lee, Murder and the Reasonable Man: Passion and Fear in the Criminal Courtroom 138-46 (NYU Press 2003)
[hereinafter Lee, Murder and the Reasonable Man] (discussing the Black-as-Criminal stereotype); Lee, Race and Self Defense,
supra note 14, at 403 (discussing negative stereotypes about Blacks, Latinos, and Asian Americans); L. Song Richardson,
Arrest Efficiency and the Fourth Amendment, 95 Minn. L. Rev. 2035, 2045 (2011); Kelly Welch, Black Criminal Stereotypes and
Racial Profiling, 23 J. Contemp. Crim. Just. 276, 278 (2007). Professor Donald Jones has pointed out that the way the Black-asCriminal stereotype is deployed changes depending on the context: "In his classroom, or on our screens, dressed in a dapper
pinstripe suit Henry Louis Gates is received with applause, not suspicion. Similarly, Evan Howard on the campus of Morgan
State College is generally safe. And shopping at Target or Walmart, Trayvon would have had no trouble buying a belt. But when
they cross certain lines they [are] thrust into a police regime in which their mere presence creates a presumption of criminality.
Thus a Black man who lives in a ghetto zip code finds himself a perpetual suspect, stopped 257 times...How do we explain this
dualism: blacks have achieved incredible vertical and horizontal integration in our society. Yet the notion that blacks are
inherently criminal is widely, if subliminally held." D. Marvin Jones, Dangerous Spaces: Beyond the Racial Profile 43 (2016).
96

Lee, Murder and the Reasonable Man, supra note 95, at 138-54 (providing examples of different ways the Black-as-Criminal
stereotype operates to harm African Americans); Lee, Race and Self Defense, supra note 14, at 402-23 (discussing the Blackas-Criminal stereotype).
97

See Mahzarin R. Banaji & Anthony G. Greenwald, Blind Spot: Hidden Biases of Good People 47 (2013).

98

Id. Anthony G. Greenwald et al., Measuring Individual Differences in Implicit Cognition: The Implicit Association Test, 74 J.
Personality & Soc. Psychol. 1464, 1475 (1998). For an excellent examination of how implicit racial bias manifests itself in
different areas of the law and society, see generally Implicit Racial Bias Across the Law (Justin D. Levinson & Robert J. Smith
eds., 2012). A recently published book on implicit bias in the law, published by the American Bar Association, provides practical
strategies for judges and attorneys interested in overcoming implicit bias. See generally Enchanting Justice, Reducing Bias
(Redfield ed., 2017).
99

Cynthia Lee, But I Thought He Had a Gun: Race and Police Use of Deadly Force, 2 Hastings Race & Poverty L.J. 1, 60
(2004) (documenting numerous cases in which an unarmed Black individual was shot and killed by an officer who mistakenly
thought the suspect/victim had a gun); Cynthia Lee, Race, Policing, and Lethal Force, supra note 18, at 160 (discussing shooter
bias studies showing that most individuals are quicker to shoot an unarmed Black person than an unarmed White person).
100

Brian Rodriguez, Latinos and the Criminal Justice System: Overcoming Racial Stigma from Trial to Incarceration, 40 T.
Marshall L. Rev. Online 7, 2 (2015), http://tmlawreview.org/assets/uploads/2015/03/Latinos-and-The-Criminal-Justice-SystemBrian-Rodriguez-volume-40-issue-.71.pdf; Mary Romero, State Violence, and the Social and Legal Construction of Latino
Criminality: From El Bandido to Gang Member,78 Denv. U. L. Rev. 1081, 1090 (2001).
101

Sahar F. Aziz, Caught in a Preventive Dragnet: Selective Counterterrorism in A Post-9/11 America, 47 Gonz. L. Rev. 429,
477-78 (2012).
102

See supra notes 43 & 63.
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likely change the analysis. For example, in Terry v. Ohio, 103 the Supreme Court's well-known opinion allowing
police officers to stop and frisk individuals upon reasonable suspicion, the Court never mentioned the races of the
suspects or the police officer. In Stopping the Usual Suspects: Race and the Fourth Amendment, Anthony
Thompson critiques the Terry v. Ohio Court for its failure to acknowledge that two of the suspects were Black and
that the third suspect and the officer who stopped and frisked the men were White. 104 Thompson also explains
how the racial dynamics of the case likely influenced not only the officer who suspected the men were involved in
criminal activity, but also the Justices on the Supreme Court who found the officer's suspicions reasonable. 105
Similarly, in Florida v. Bostick, 106 a bus-sweep case in which the Supreme Court modified the "free to leave" test
for a seizure of a person, the Court ignored the race of the defendant and of the officers who questioned and
searched [*647] him. In (E)Racing the Fourth Amendment, Devon Carbado critiques the Bostick Court's colorblind approach and explains how acknowledging that the defendant was Black and the officers were White would
have yielded a more realistic analysis and most likely a different answer to the question whether a reasonable
person in the defendant's shoes would have felt free to terminate the encounter with the police than the analysis
Justice O'Connor suggested. 107
Failure to acknowledge the significance of race is not limited to Supreme Court opinions. Racially charged criminal
cases are often handled with the same color-blind approach. The trial of George Zimmerman, the man who shot
and killed Trayvon Martin, is an example of this. At trial, the judge made clear she was running a color-blind trial
and was not going to allow any reference to racial profiling. 108 The prosecution assured the judge that it was not
going to talk about racial profiling. 109 One of the prosecutors even told the jurors during his closing argument that
the case was not about race despite widespread popular belief that the case was all about race. 110 Many people
thought the reason Zimmerman was not charged initially was because he had shot an unarmed Black male and that
if the victim had been White, he would have been charged right away.
A second problem with the Graham Court's embrace of reasonableness balancing is that it fails to provide
meaningful guidance to lower courts, attorneys, and litigants regarding whether and when a police officer's use of
deadly force is justified, which is precisely the question it is supposed to help answer. While it is true that the
Graham Court lists several factors, "including the severity of the crime at issue, whether the suspect poses an

103

See 392 U.S. 1 (1968).

104

Anthony C. Thompson, Stopping the Usual Suspects: Race and the Fourth Amendment, 74 N.Y.U. L. Rev. 956, 962-73
(1999).
105

Id.

106

See 501 U.S. 429 (1991).

107

Devon W. Carbado, (E)Racing the Fourth Amendment, 100 Mich. L. Rev. 946, 977-78 (2002) (critiquing Justice O'Connor's
colorblind approach to the question of whether a Black man questioned by two White law enforcement officers in Florida v.
Bostick would have felt free to terminate the encounter or decline the officers' requests).
108

See Cynthia Lee, Denying the Significance of Race: Colorblindness and the Zimmerman Trial, in Trayvon Martin, Race, and
American Justice: Writing Wrong 31, 31 (K.J. Fasching-Varner et al. eds., 2014) [hereinafter Lee, Denying the Significance of
Race] (examining the reasons why the judge, prosecutor, and defense attorneys in the Zimmerman case treated the case as if it
had nothing to do with race); Cynthia Lee, (E)Racing Trayvon Martin, 12 Ohio St. J. Crim. L. 91, 102 (2014) [hereinafter Lee,
(E)Racing Trayvon Martin] (providing a critical race critique of the Zimmerman trial, more commonly known as the Trayvon
Martin case); see also Lee, Making Race Salient, supra note 14 (examining the ways in which implicit racial bias manifested in
the Trayvon Martin case).
109

110

Lee, Denying the Significance of Race, supra note 108 at 31-32; Lee, (E)Racing Trayvon Martin, supra note 108, at 105.

See CrimeTimeVids, Trayvon Martin: George Zimmerman Trial Closing Arguments Day 14 Part 3, YouTube (July 12, 2013)
https://www.youtube.com/watch?v=xatLPHKCXyY&feature=em-share_video_user.
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immediate threat to the safety of the officers or others, and whether he is actually resisting arrest or attempting to
evade arrest by flight," 111 to weigh in the balance, it provides little other guidance. As Rachel Harmon notes:
Graham permits courts to consider any circumstance in determining whether force is reasonable without providing a
standard for measuring relevance, it gives little instruction on how to weigh relevant factors, and it apparently
requires courts to consider the severity of the underlying [*648] crime in all cases, a circumstance that is
sometimes irrelevant and misleading in determining whether force is reasonable. 112
Harmon also points out that since Graham, the lower courts have not significantly developed the law on excessive
use of force by police. 113
Fast forward eighteen years to 2007 when the Court held in Scott v. Harris that a police officer's act of ramming his
patrol car into the back of a suspect's vehicle during a high-speed chase, causing the vehicle to crash and
rendering the African American 114 driver a quadriplegic, was reasonable under the circumstances. 115 Victor
Harris, the person whose car the police rammed, argued that the officer's actions were not justified since the officer
did not have probable cause to believe that Harris posed a threat of death or serious bodily injury to the officer or
others, as required by Tennessee v. Garner, when the officer rammed his patrol car into Harris's car. 116 Notably,
the Court rejected Victor Harris's attempt to have the Court follow Tennessee v. Garner, recasting Garner as simply
an application of Fourth Amendment reasonableness balancing rather than a bright-line rule for police officers
contemplating the use of deadly force against a fleeing felon. 117
Justice Scalia, writing for eight members of the Court, felt that the dash cam video clearly showed that the officer
did not use excessive force, claiming "Respondent's [Victor Harris's] version of events is so utterly discredited by
the record that no reasonable jury could have believed him." 118 Justice Scalia continued, "it is clear from the

111

Graham v. Connor, 490 U.S. 386, 396 (1989).

112

Harmon, supra note 13, at 1130. As an example of this, Harmon notes that even though the crime at issue in Scott v. Harris,
550 U.S. 372 (2007), was speeding - not an extremely serious or violent offense - the Court found the officer's use of deadly
force in that case reasonable. Harmon, supra, at 1133.
113

Id. at 1131 ("There has been no substantial advance over the Supreme Court's formulation, no further attempt at a test or a
structure, almost nothing to help officers, victims, juries, or the public understand the nature of legitimate police force.").
114

The Court does not mention Victor Harris's race, but Harris is described as a nineteen-year-old African American male in
other sources. Ann C. McGinley, Cognitive Illiberalism, Summary Judgment, and Title VII: An Examination of Ricci v. DeStefano,
57 N.Y.L. Sch. L. Rev. 865, 871 (2012). It appears that Harris is African American in a YouTube video, featuring Harris. Vic2k3,
Why I Ran., YouTube (Dec. 8, 2009), https://www.youtube.com/watch?v=JATVLUOjzvM (interview with Victor Harris, explaining
why he fled from police).
115

Scott v. Harris, 550 U.S. 372, 384 (2007).

116

Harris, 550 U.S. at 381-82.

117

Id. at 382. Rachel Harmon laments that in rejecting the factors articulated in Tennessee v. Garner as central to analyzing
reasonableness, the Scott v. Harris Court not only emasculated Garner, it also "reduced the Fourth Amendment regulation of
reasonable force to its vaguest form: an ad hoc balancing of state and individual interests unconstrained by any specific criteria."
Harmon, supra note 13, at 1136-37.
118

Harris, 550 U.S. at 380. As Brandon Garrett and Seth Stoughton note, the Scott v. Harris Court weighed the "relative
culpability" of the officer and the victim of the force, even though comparative fault is a novel concept in Fourth Amendment law.
Brandon Garrett & Seth Stoughton, A Tactical Fourth Amendment, 103 Va. L. Rev. 211, 236 (2017). Garrett and Stoughton also
note that while the Court was quick to compare the actions of the victim to the actions of the officer, it "failed to compare the
actions of the officers in this case with the actions that may have been taken by well-trained police officers - actions that may
have avoided the high-speed chase or the need to use deadly force." Id.
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videotape that respondent posed an actual and imminent threat to the lives of any pedestrians who might have
been present, to other civilian motorists, and to the officers involved in the chase." 119
[*649] Justice John Paul Stevens, however, explained in his dissent that he viewed the same videotape and came
to the opposite determination. 120 In Justice Stevens's opinion, Harris did not pose an actual and imminent threat to
the lives of the officer or others. 121 Responding to the majority's concern for the lives of pedestrians placed at risk
from Harris's attempt to flee, Justice Stevens noted, "the Court's concern about the "imminent threat to the lives of
any pedestrians who might have been present,' … while surely valid in an appropriate case, should be discounted
in a case involving a nighttime chase in an area where no pedestrians were present." 122 Justice Stevens further
pointed out that all the officer had to do was stop chasing Harris, and any threat posed by the car chase would have
ended. 123
The three judges on the court of appeals and the district court judge who heard the case below also felt that the
officer's use of force was not reasonable. 124 It is hard to say that Justice Stevens, the three judges on the court of
appeals, and the U.S. district court judge, all of whom thought the officer used excessive force, were not reasonable
people reflecting the views of at least some of the individuals who might have served on Harris's jury had the case
not been dismissed on summary judgment.
After the Harris decision, Dan Kahan, David Hoffman, and Donald Braman conducted a study to examine the
validity of the majority's claim that no reasonable juror would believe Victor Harris's version of events. 125 They
showed more than 1,000 individuals the video of the high-speed chase at issue in Harris and asked these
individuals whether they thought it was reasonable for the officer to ram Victor Harris's car to prevent him from
fleeing. 126 Not surprisingly, they found disagreement over whether the officer's use of force was reasonable. 127
Certain groups of individuals, including African Americans, low-income workers, individuals from the Northeast, and
individuals who self-identified as liberal and Democrat, tended to view the officer's actions as unreasonable and
excessive. 128 Individuals who embraced hierarchical and individualistic values, in contrast, tended to agree with
the Court's view of the case and saw the officer's acts as reasonable. 129 Kahan, Hoffman, and Braman concluded
that cultural values influenced the way individuals perceived the reasonableness of the officer's actions and that this
fact alone suggested it was inappropriate for a case involving questions regarding the reasonableness of an

119

Harris, 550 U.S. at 384.

120

Id. at 395-96 (Stevens, J., dissenting).
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Id. at 393.
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Id.
Id. at 393-94.
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Harris v. Coweta Cty., 433 F.3d 807, 815 (11th Cir. 2005); Harris v. Coweta Cty., No. 3:01-CV-148-WBH, 2003 U.S. Dist.
LEXIS 27348, at 16 (N.D. Ga. Sept. 25, 2003).
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Dan M. Kahan et al., Whose Eyes Are You Going to Believe? Scott v. Harris and the Perils of Cognitive Illiberalism, 122
Harv. L. Rev. 837, 838 (2009).
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Id.
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Id. at 841.
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officer's use of deadly [*650] force to be adjudicated on a motion for summary judgment as opposed to a jury trial.
130

The Supreme Court has not followed Kahan, Hoffman, and Braman's advice. On November 9, 2015, the Court
issued a per curiam opinion granting qualified immunity to a police officer who shot and killed a man who had led
police on a high-speed chase. In Mullenix v. Luna, Israel Leija, Jr., a twenty-four-year-old Latino male, 131 led
police on a high-speed chase after an officer approached his car and informed him that he was under arrest. 132
During the chase, Leija called 911, said he had a gun, and threatened to shoot police officers if they did not call off
the chase. 133 Officer Mullenix joined the effort to catch Leija and suggested shooting at Leija's car to disable it.
134 Officer Mullenix asked the dispatcher to inform his supervisor of his plan and to ask the supervisor if he thought
Mullenix should shoot at Leija's car. 135 Leija's estate claimed that Officer Mullenix heard his supervisor telling him
to stand by and wait to see if the spike strips set in place by the other officers would disable Leija's vehicle when it
reached a particular overpass, but Officer Mullenix did not follow his supervisor's suggestion. 136 Approximately
three minutes after Officer Mullenix exited his vehicle, he spotted Leija's vehicle as it approached the overpass. 137
Instead of waiting to see if the spike strips would disable the vehicle, he fired six shots at the vehicle. 138 Four of
the six shots hit Leija, killing him. 139
Leija's estate sued Officer Mullenix, claiming he used excessive force. 140 Mullenix moved for summary judgment,
claiming qualified immunity. 141 The doctrine of qualified immunity shields federal and state officials from money
damages unless the plaintiff can show "(1) that the official violated a statutory or constitutional right, and (2) that the
right was "clearly established' at the time of the challenged conduct." 142
The district court denied the officer's motion for summary judgment on the ground that genuine issues of fact
existed as to whether the officer acted recklessly or reasonably. 143 The Fifth Circuit Court of Appeals affirmed the
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Id. at 881.
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See Fatal Encounters Database, Fatal Encounters, https://archive.org/details/perma_cc_65MJ-H76F (last visited Jan. 21,
2018).
132

Mullenix v. Luma, 136 S. Ct. 305, 306 (2015).
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Ashcroft v. al-Kidd, 563 U.S. 731, 735 (2011) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982)). Avidan Cover
explained that, in an excessive force case, qualified immunity confusingly involves two similar inquiries into the reasonableness
of the officer's conduct. Avidan Y. Cover, Reconstructing the Right Against Excessive Force, 68 Fla. L. Rev. 1773, 1807 (2016).
First, the constitutional (or merits) inquiry asks whether the officer's use of force was reasonable. Id. Second, the clearly
established inquiry asks whether the officer's use of force was reasonable in light of legal precedent. Id.
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Mullenix, 136 S.Ct. at 307.
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district [*651] court's denial of Officer Mullenix's motion for summary judgment and concluded that Officer Mullenix
was not entitled to qualified immunity. 144 The court of appeals found that Officer Mullenix's actions were
objectively unreasonable since there was no threat to innocent bystanders, Leija's driving was relatively controlled,
and the officer did not make a split-second decision to shoot. 145
The Supreme Court reversed. 146 Without deciding whether Officer Mullenix acted unreasonably in violation of the
Fourth Amendment, the Court concluded that, given its precedents, it could not conclude that Mullenix violated
clearly established law. 147 Even though there were genuine issues of fact as to whether the officer acted
reasonably, facts best left to a jury representative of the community to sort out, Leija's family was not able to litigate
those facts in a court of law because the Court found that the officer was entitled to qualified immunity for his
actions. 148
Justice Sotomayor, the sole Justice to dissent from the Court's ruling, blamed the Court for supporting a "shoot first,
think later" culture of policing. 149 She noted that when Officer Mullenix confronted his supervisor after the
shooting, his first words were "How's that for proactive?," referencing an earlier counseling session in which his
supervisor had suggested Mullenix was not enterprising enough. 150 Justice Sotomayor lamented:
The comment seems to me revealing of the culture this Court's decision supports when it calls it reasonable … to
use deadly force for no discernible gain and over a supervisor's express order to "standby." By sanctioning a "shoot
first, think later" approach to policing, the Court renders the protections of the Fourth Amendment hollow. 151
Salazar-Limon v. City of Houston, Texas is another example of the Supreme Court favoring the police officer over
the civilian in a case involving disputed facts that probably should have gone to a jury. 152 Around midnight on
October 29, 2010, Houston Police Officer Chris Thompson, who was manning a speed gun on the freeway,
observed a truck weaving in and out of traffic. 153 Officer Thompson turned on his lights and sirens and pulled over
Ricardo Salazar-Limon, a Mexican national. 154 After running a check on Salazar-Limon's [*652] driver's license,
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Id. at 307-08.
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Id. at 308.
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Id.
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Id. at 310.
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Id. at 307, 312.
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Id. at 316 (Sotomayor, J., dissenting).
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Id.; see also Mark Joseph Stern, Sonia Sotomayor Takes a Stand Against Police Brutality, Slate (Nov. 9, 2015, 3:40 PM),
http://www.slate.com/articles/news_and_politics/jurisprudence/2015/11/sonia_sotomayor_dissents_in_mullenix_police_shooting
_case.html.
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137 S. Ct. 1277, 1277-78 (2017) (Alito, J., concurring).
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Id. at 1279 (Sotomayor, J., dissenting).
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Stephanie Mencimer, These Four Cases Will Quickly Show Who Gorsuch Really Is, Mother Jones (Apr. 7, 2017, 8:43 PM),
http://www.motherjones.com/politics/2017/04/gorsuchs-impact-likely-be-immediate (noting that Salazar-Limon was a twenty-fiveyear-old Mexican immigrant, lawfully in the country and unarmed, at the time of the incident and that Officer Thompson's
shooting left him paralyzed from the waist down); Mark Joseph Stern, The Empty Waistband, Slate (Apr. 24, 2017 6:05 PM),
http://www.slate.com/articles/news_and_politics/jurisprudence/2017/04/justice_sotomayor_takes_aim_at_police_brutality_in_sal
azar_limon_v_houston.html.
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which did not reveal any outstanding warrants, Officer Thompson returned to Salazar-Limon's truck and asked
Salazar-Limon to step out of the vehicle. 155 Officer Thompson tried to put Salazar-Limon into handcuffs so he
could conduct a blood-alcohol test. 156 Salazar-Limon resisted and a brief struggle ensued. 157 At the end of this
struggle, Salazar-Limon turned away from the officer and began to walk back to his car. 158 The officer drew his
firearm and told Salazar-Limon to stop. 159
What happened next is a matter of dispute. According to the officer, after he told Salazar-Limon to stop, SalazarLimon's hands went to his waistband as if he was reaching for a weapon, and Salazar-Limon turned toward him.
160 Salazar-Limon, in contrast, claimed that Officer Thompson shot him in the back right after telling him to stop and
that when the bullet hit him, he began to turn toward the officer, then fell to the ground. 161 No gun was ever
recovered from the scene. 162
Salazar-Limon sustained crippling injuries as a result of being shot in the back. 163 He sued Officer Thompson and
the City of Houston, alleging that his constitutional rights were violated. 164 Defendants Thompson and the City of
Houston moved for summary judgment, arguing that Officer Thompson was entitled to qualified immunity. 165 The
district court granted summary judgment in favor of the officer and the City of Houston. 166 The Fifth Circuit
affirmed. 167 Salazar Limon filed a petition for a writ of certiorari with the Supreme Court. 168 The Supreme Court
denied Salazar-Limon's petition on April 24, 2017, holding that the lower court acted responsibly and did not
conspicuously fail to apply the governing legal rule. 169 Justice Alito, concurring in the denial of certiorari, found
noteworthy the fact that Salazar-Limon never denied reaching for his waistband. 170
Justice Sotomayor, dissenting from the denial of certiorari, argued that it was error for the courts below to resolve
the case on summary judgment since summary judgment is appropriate only when "there is no genuine dispute as
to [*653] any material fact." 171 In deciding whether there are disputed facts in question, a court is supposed to
view the facts in the light most favorable to the party opposing the motion for summary judgment - in this case, in
the light most favorable to Salazar-Limon. 172 In this case, Justice Sotomayor noted, there was a genuine dispute
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Salazar-Limon, 137 S. Ct. 1279 (Sotomayor, J., dissenting).
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over whether Salazar-Limon reached for his waistband. 173 Under Officer Thompson's account of the events, he
shot Salazar-Limon after he saw Salazar-Limon turn and reach for his waistband. 174 Under Salazar-Limon's
account, Thompson fired immediately after telling Salazar-Limon to stop and before Salazar-Limon turned toward
him. 175 When Salazar-Limon turned and whether Salazar-Limon reached for his waistband were material facts
because, if Salazar-Limon turned and reached for his waistband before he was shot, Officer Thompson's use of
force was reasonable; if Salazar-Limon did not reach for his waistband and did not turn toward the officer until after
he was shot, Officer Thompson's use of force was excessive. 176 Justice Sotomayor noted, "The most natural
inference to be drawn from Salazar-Limon's testimony was that he neither turned nor reached for his waistband
before he was shot - especially as no gun was ever recovered." 177 If he did not have a gun on him, why would he
have reached for his waistband? Justice Sotomayor concluded that the Supreme Court's decision to deny certiorari:
continues a disturbing trend regarding this Court's resources. We have not hesitated to summarily reverse courts
for wrongly denying officers the protection of qualified immunity in cases involving the use of force. But we rarely
intervene when courts wrongly afford officers the benefit of qualified immunity in the same cases. The erroneous
grant of summary judgment in qualified-immunity cases imposes no less harm on "society as a whole," than does
the erroneous denial of summary judgment in such cases. 178
Justice Sotomayor's dissent is particularly noteworthy in light of the fact that in many police shooting cases
involving a claim that the officer shot the suspect because he was reaching for his waistband, it is later found that
the suspect was actually unarmed. For example, one study that reviewed six years of shootings by Los Angeles
County Sheriff's Deputies found that in two-thirds of the shootings where the deputy shot the suspect because he
thought the suspect was reaching for his waistband, the suspect was actually unarmed. 179
[*654]
B. State Laws on Police Use of Deadly Force
Aside from U.S. Supreme Court case law on when police use of force is excessive, the other main source of law on
police use of deadly force is state law. State laws on police use of deadly force are not uniform. Some states do not
have any laws on the books governing police use of deadly force, so police simply follow their own departmental
rules and regulations and U.S. Supreme Court case law on the use of force. 180 Some states do not require the
police officer to have a reasonable belief in the need to use deadly force, allowing the officer's subjective belief to
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Merrick J. Bobb et al., Police Assessment Res. Ctr., The Los Angeles County Sheriff's Department 30th Semiannual Report
63
(2011),
https://static1.squarespace.com/static/5498b74ce4b01fe317ef2575/t/54fc751de4b0d3db827f155f/1425831197873/30th+Semiannual+Report.pdf ("In nearly two-thirds of cases where the deputy acted on a waistband movement without seeing a weapon,
the suspect had no weapon and thus must have been doing something other than arming himself."); Robert Faturechi, Half of
L.A.
County
Deputies'
"Waistband
Shootings'
Involve
Unarmed
People,
L.A.
Times
(Sept.
23,
2011),http://articles.latimes.com/2011/sep/23/local/la-me-unarmed-shootings-20110923.
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Amnesty Int'l, supra note 37, at 4 (listing Maryland, Massachusetts, Michigan, Ohio, South Carolina, Virginia, West Virginia,
Wisconsin, Wyoming, and the District of Columbia as jurisdictions that lack laws on the use of lethal force by law enforcement
officers).
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control. 181 Most states, however, permit the police to use deadly force if the officer had a reasonable belief that
such force was necessary under the circumstances. 182
Many of the problems with state statutes on police use of deadly force mirror the problems with the Supreme
Court's excessive force jurisprudence. For example, reasonableness, which is the standard in excessive force
cases as well [*655] as in most use-of-force statutes, is such an open-ended standard; alone, it provides little-tono guidance to the jury deciding whether an officer's use of force was justified.
A second problem involves the fact that reasonableness is usually equated with typicality. Because the officer's
beliefs are measured against the beliefs of the reasonable officer, understood to mean the average or typical
officer, any subconscious racial biases that a typical officer might have become part of the reasonable officer's
perspective. Racial stereotypes linking certain minorities with criminal activity often cause ordinary people to fear
those minorities. 183 The same racial stereotypes linking Blacks and other minorities with criminal activity that

181

For example, in Nebraska, a police officer is justified in using deadly force if the officer is arresting someone for a felony and
believes the force employed involves no substantial risk of injury to innocents, and either (1) the crime of arrest involved the use
or threat of deadly force, or (2) there is a substantial risk that the arrestee will cause death or serious bodily injury if
apprehension is delayed. Neb. Rev. Stat. § 28-1412(3) (2015). As recently as 2010, the Nebraska State Legislature considered
a bill that would have added the word "reasonably" wherever the word "believes" appears in this statute, but this bill was not
enacted. Legislative Bill 889, 101st Leg., 2nd Sess. (Neb. 2010); see also Wash. Rev. Code § 9A.16.040(3) (2015) ("A public
officer or peace officer shall not be held criminally liable for using deadly force without malice and with a good faith belief that
such act is justifiable pursuant to this section.") (emphasis added). Some use-of-force statutes appear to adopt a subjective
standard by using the word "police," but then define "believes" as "reasonably believes." See, e.g., Haw. Rev. Stat. § 703-307(3)
(2015) ("The use of deadly force is not justifiable under this section unless: the arrest is for a felony; [and t]he person effecting
the arrest is authorized to act as a law enforcement officer [and t]he actor believes that the force employed creates no
substantial risk of injury to innocent persons; and the actor believes that: the crimes for which the arrest is made involved
conduct including the use or threatened use of deadly force; or there is a substantial risk that the person to be arrested will
cause death or serious bodily injury if his apprehension is delayed.") (emphasis added); id. § 703-300 (""Believes' means
"reasonably believes.'"); 18 Pa. Cons. Stat. § 508(a) (2015) ("[A peace officer] is justified in using deadly force only when he
believes that such force is necessary to prevent death or serious bodily injury to himself or such other person, or when he
believes both that: such force is necessary to prevent the arrest from being defeated by resistance or escape; and the person to
be arrested has committed or attempted a forcible felony or is attempting to escape and possesses a deadly weapon, or
otherwise indicates that he will endanger human life or inflict serious bodily injury unless arrested without delay.") (emphasis
added); id. § 501 (""Believes' or "belief.' Means "reasonably believes' or "reasonable belief.'").
182

See Ala. Code § 13A-3-27(b) (2015); Alaska Stat. § 11.81.370(a) (2015); Ariz. Rev. Stat. Ann. § 13-410(C) (2015); Ark.
Code Ann. § 5-2-610(b) (2015); Colo. Rev. Stat. § 18-1-707(2) (2015); Conn. Gen. Stat. § 53a-22(c) (2015); Fla. Stat. §
776.05(3) (2015); 720 Ill. Comp. Stat. 5/7-5 (2015); Kan. Stat. Ann. § 21-5227(a) (West 2015); La. Stat. Ann. § 14:20(A) (2015);
Me. Rev. Stat. tit. 17-A, § 107(2) (2015); Mo. Rev. Stat. § 563.046(3) (2015); Mont. Code Ann. § 45-3-102 (West 2015); N.H.
Rev. Stat. Ann. § 627:5(II) (2015); N.J. Stat. Ann. § 2C:3-7(b) (2) (West 2015); N.Y. Penal Law § 35.30(1) (McKinney 2015);
N.C. Gen. Stat. § 15A-401(d)(2)(a-b) (2015) (authorizing a law enforcement officer to use deadly force "to defend himself or a
third person from what he reasonably believes to be the use or imminent use of deadly physical force; [or] to effect an arrest or
prevent the escape from custody of a person who he reasonably believes is attempting to escape by means of a deadly weapon,
or who by his conduct or any other means indicates that he presents an imminent threat of death or serious physical injury to
others unless apprehended without delay … .") (emphasis added); Or. Rev. Stat. § 161.239 (2015); 12 R.I. Gen. Laws §§12-7-8,
12-7-9 (2015); Tex. Penal Code Ann. § 9.51 (West 2015); Utah Code Ann. § 76-2-404 (West 2015).
183

Because of the strong association between Blacks and violence and criminality, fear that a Black person is armed and
dangerous becomes a "reasonable" fear when reasonableness is equated with typicality. Lee, Race and Self Defense, supra
note 14, at 459 (providing examples of the Black-as-Criminal stereotype); see also Lee, Murder and the Reasonable Man, supra
note 95, at 138-46 (discussing the Black-as-Criminal stereotype and why it is not logical to assume most Blacks are dangerous
or prone to criminality). Latinos and Muslims are also stereotyped as dangerous and violent. Mary Romero observes that Latino
males are characterized as "super-predators" who are "violent, inherently dangerous and endangering." Romero, supra note
100, at 1084. Sahar Aziz notes that Muslims are stereotyped as being "inherently prone to terrorism" and "violent, savage, and
anti-American." Sahar F. Aziz, Caught in a Preventive Dragnet: Selective Counterterrorism in a Post-9/11 America, 47 Gonz. L.
Rev. 429, 477-78 (2012). Donald Jones notes that the presumption of criminality that attends Blacks, Latinos, and Arab-
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influence most people are likely to influence police officers as well, 184 especially those who work in high-crime
neighborhoods and have repeated contact with individuals involved in criminal activity. 185 These stereotypes may
also encourage legal decision-makers to find an officer's belief in the need to shoot reasonable, even in cases
involving individuals who are shot while unarmed or while not actually posing an immediate threat of violence to the
officer or others.
Another problem with most state statutes on police use of force is that they focus on the reasonableness of the
officer's beliefs. If the focus is on the reasonableness of the officer's beliefs, not the reasonableness of his actions,
legal decision-makers may be quicker to find an officer's use of deadly force justified even if deadly force was not
necessary to control the situation. They might be quicker to find an officer's use of deadly force justified even if the
officer's use of force was not proportionate to the force threatened by the suspect. Necessity and proportionality,
standard features of the defense of self-defense, can easily be forgotten if the focus is simply on the
reasonableness of the officer's beliefs. This is because focusing on the reasonableness of the officer's beliefs often
ends up being an inquiry into the reasonableness of the officer's fear of the suspect.
[*656] Finally, the vast majority of statutes on justifiable police use of force do not track the requirements of
traditional self-defense doctrine, which apply to ordinary civilians. In most police use-of-force statutes, there is no
imminence requirement. The officer need not reasonably believe he or she is faced with an imminent threat of death
or serious bodily injury before using deadly force. As explained in details above, many use-of-force statutes appear
to include a proportionality requirement, but do not actually require proportionality. And while most use-of-force
statutes include language suggesting a necessity requirement, those same statutes permit an officer to use deadly
force even if that force was not actually necessary. I discuss proportionality and necessity at greater length below.
1. Proportionality
In most states, a civilian charged with a criminal homicide claiming self-defense needs to show that her use of
deadly force arose out of an honest and reasonable belief that she was being threatened with death or serious
bodily injury. In other words, a civilian claiming self-defense needs to show that her use of force was proportional to
the force threatened. Not so when it comes to police officers in many jurisdictions. In many states, proportionality is
not required when an officer uses deadly force to effectuate an arrest or prevent the escape of a fleeing felon.
Many state statutes appear to have a proportionality requirement but do not actually require proportionality. These
statutes may permit a police officer to use deadly force if the officer reasonably believes such force is necessary to:
(1) effectuate the arrest of a felon; (2) prevent a felon's escape; or (3) protect the officer or another person from a
threat of death or serious bodily injury posed by the suspect. 186 One or more conditions may give these laws the

Americans is amplified depending on where the particular person of color finds themselves - for Blacks, the most dangerous
space is the inner city; for Arabs, the airport; and for Latinos, the border. D. Marvin Jones, Dangerous Spaces: Beyond the
Racial Profile (2016).
184

Jennifer L. Eberhardt et al., Seeing Black: Race, Crime, and Visual Processing, 87 J. Personality & Soc. Psychol. 876, 889
(2004) (finding that police officers, like civilians, tend to associate Blacks with the concept of crime).
185

Richard T. Ford, Why We Tolerate Biased Policing, Bos. Rev. (Jan 22, 2015), http://bostonreview.net/blog/richardthompson-ford-biased-policing ("Police who work in poor high-crime neighborhoods of color have countless experiences that
reinforce racial prejudice."); cf. David Klinger et al., Race, Crime, and the Micro-Ecology of Deadly Force, 15 Criminology & Pub.
Pol'y 193 (2015) (finding neither racial composition of neighborhood nor their level of disadvantage directly increases the
frequency of police shootings).
186

Ala. Code § 13A-3-27(b) ("A peace officer is justified in using deadly physical force upon another person when and to the
extent that he reasonably believes it necessary in order (1) to make an arrest for a felony or to prevent the escape from custody
of a person arrested for a felony, unless the officer knows the arrest is unauthorized; or (2) to defend himself or a third person
from what he reasonably believes to be the use or imminent use of deadly physical force.") (emphasis added); Alaska Stat. §
11.81.370(a); S.D. Codified Laws § 22-16-32 (2015) (providing that "homicide is justifiable if committed by a law enforcement
officer … (3) if necessarily committed in arresting felons fleeing from justice"); id. § 22-16-33 (providing that "homicide is
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appearance of a proportionality requirement, but if there is an "or" before the last clause, an officer would be
justified in using deadly force even if the suspect posed no threat of death or serious bodily injury.
[*657] For example, Alabama's statute on police use of deadly force tracks the above language. In Alabama, a
police officer may use deadly force if the officer reasonably believes it necessary:
(1) To make an arrest for a felony or prevent the escape from custody of a person arrested for a felony, or
(2) To defend himself or a third party from the immediate use of deadly physical force.

187

This means that if a police officer is trying to arrest a man suspected of shoplifting, a felony in Alabama, 188 the
officer is legally permitted to use deadly force against the shoplifter if the officer reasonably believes such force is
necessary to effectuate the arrest. This would be the case even if the officer knows that the suspect is unarmed and
poses no risk of harm to the officer or another person. While appearing to require proportionality, the Alabama
statute allows officers to use deadly force to make an arrest or prevent the escape of a fleeing felon so long as the
officer believes that the use of deadly force is reasonably necessary to make that arrest or prevent that escape,
even if the officer does not believe that the individual poses an imminent threat of death or serious bodily injury to
the officer or others. 189
Similarly, in Alaska, a police officer may use deadly force if she reasonably believes such force is necessary to
arrest or terminate the escape or attempted escape from custody of a person the officer reasonably believes (1) has
committed or attempted to commit a felony which involved the use of force against a person; (2) has escaped or is
attempting to escape from custody while in possession of a firearm on or about the person; or (3) may otherwise
endanger life or inflict serious bodily injury unless arrested without delay. 190
This provision sounds reasonable at first glance, but because the word "or" separates the last two clauses, the
statute would permit an officer to shoot someone who, while stealing an iPhone from a person on the street, pushed
that person. 191 The push would constitute the use of force against a person, and if the iPhone was worth over $
750, the theft would constitute a felony in Alaska. 192 Because the Alaska statute does not specify that the felon

justifiable if necessarily committed in attempting … to apprehend any person for any felony committed … ."); Utah Code Ann. §
76-2-404; see also N.C. Gen. Stat. § 15A-401(d)(2)(c) (permitting a law enforcement officer to use deadly force if it appears
reasonably necessary to "prevent the escape of a person from custody imposed upon him as a result of a conviction for a
felony"); Or. Rev. Stat. § 161.239(1) ("[A] peace officer may use deadly physical force only when the peace officer reasonably
believes that: (a) The crime committed by the person was a felony or an attempt to commit a felony involving the use or
threatened imminent use of physical force against a person; or (b) The crime committed by the person was kidnapping, arson,
escape in the first degree, burglary in the first degree or any attempt to commit such a crime; or … (d) The crime committed by
the person was a felony or an attempt to commit a felony and under the totality of the circumstances existing at the time and
place, the use of such force is necessary; or (e) The officer's life or personal safety is endangered in the particular circumstances
involved.") (emphasis added).
187

Ala. Code § 13A-3-27(b)(1-2) (emphasis added).

188

Theft of property worth more than $ 500 but less than $ 1,499 is a class D felony under Alabama law. Ala. Code § 13A-8-

4.1.
189

190
191

192

Id. § 13A-3-27(b)(1-2).
Alaska Stat. § 11.81.370(a)(1-3) (2015).
Id.

Theft of property worth more than $ 750 but less than $ 25,000 is a class C felony under Alaska law. Alaska Stat. §
11.46.130.
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must have used or threatened deadly force upon a person, it permits an officer to use deadly force on someone like
our hypothetical iPhone snatcher who has not used and does not threaten to use deadly force. 193
Another way that state statutes on police use of force can undermine proportionality is by following the old common
law rule permitting police officers [*658] to use any amount of force necessary to prevent the escape of a fleeing
felon. Surprisingly, some states continued to follow the old common law rule even after it was rejected in
Tennessee v. Garner. 194 In states that still follow the common law rule today, a police officer is permitted to use
deadly force if the officer reasonably believes it necessary to prevent the escape of a fleeing felon, even if the
officer does not believe the suspect poses a threat of death or serious bodily injury.
Contrary to common belief, statutes that retain the common law rule by permitting an officer to use deadly force to
prevent the escape of a fleeing felon even if the individual does not pose a threat of death or serious bodily injury to
the officer or another, are not necessarily unconstitutional even though they contradict the holding of Tennessee v.
Garner. Tennessee v. Garner was a civil suit brought by Garner's estate against the officer who shot Garner. The
standards set forth by the U.S. Supreme Court for determining whether force is excessive, and therefore
unconstitutional, apply when an officer is sued for excessive force under 42 U.S.C. § 1983. State use-of-force
statutes, not Supreme Court case law, govern in criminal prosecutions. As Chad Flanders and Joseph Welling
explain, "Garner involved the application of the [common law] standard within a federal civil rights statute, not in a
state criminal prosecution." 195 "The standards for criminal liability in a state criminal prosecution do not have to
mimic the standards for a constitutional tort." 196 In states that adhere to the common law rule, an officer may be
able to escape criminal liability if prosecuted for his use of deadly force even if the officer's actions could subject
him to Section 1983 civil liability under Tennessee v. Garner. 197
2. Necessity
In most states, a civilian charged with murder or manslaughter claiming self-defense would need to show he or she
reasonably believed it was necessary to use deadly force to counter a threat of death or serious bodily injury. If the
civilian could have used nondeadly force to escape the threatened harm, it would be hard to conclude that the
civilian's belief in the necessity of using deadly force was a reasonable belief. This is because a less deadly
alternative was available.
Most state laws on police use of deadly force are silent on whether the jury may consider whether less deadly
alternatives to using deadly force were available [*659] to the officer. Courts addressing this issue are split over
whether the availability of less deadly alternatives is a relevant factor that the jury may consider when assessing the
reasonableness of an officer's use of force. Many courts do not allow the jury to consider whether there were less
deadly alternatives, claiming the availability of less deadly alternatives is irrelevant to whether the officer's use of
force was reasonable. 198 It is understandable that courts concerned about juries second-guessing the police

193

Alaska Stat. § 11.81.370(a)(1-3).

194

See, e.g., Ala. Code § 13A-3-27(b)(1); Miss. Code Ann. § 97-3-15 (1)(d) (2015); Or. Rev. Stat. § 161.239 (1)(d) (2015); 12
R.I. Gen. Laws Ann. § 12-7-9 (2015); S.D. Codified Laws § 22-16-33 (2015); see also Chad Flanders & Joseph Welling, Police
Use of Deadly Force: State Statutes 30 Years After Garner, 35 St. Louis U. Pub. L. Rev. 109, 121 (2015) (naming several states
that have retained the common law rule, including Alabama, Mississippi, Missouri, New Mexico, Oregon, Rhode Island, South
Dakota, Washington, and Michigan). In 2016, Missouri finally abandoned the common law rule and changed its use-of-force
statute to comport with Tennessee v. Garner. H.B. 2332, 98th Gen. Assemb. Reg. Sess. (Mo. 2016).
195

Flanders & Welling, supra note 194, at 125.

196

Id. at 126.

197

Id. at 128 ("The substantive criminal law of the fifty states does not have to meet a constitutional standard of
reasonableness.").
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officer have tended to reject the idea of allowing the jury to consider whether less deadly alternatives were available
and not used, but this automatic rejection does not seem appropriate given that assessments of reasonableness
are supposed to involve a consideration of the totality of the circumstances. 199 Moreover, if a less deadly
alternative was available - if an officer could have effectuated the arrest, prevented the escape, or countered the
threat without resorting to deadly force - it is difficult to conclude that the officer's use of deadly force was
necessary. For these reasons, many courts do permit the jury to consider whether less deadly alternatives were
available but not used in assessing the reasonableness of an officer's use of force. 200 Additionally, many police
departments recognize that an officer should employ deadly force only if no lesser alternatives are available. 201
[*660] One exception to the general rule that a civilian claiming self-defense must honestly and reasonably believe
it necessary to use deadly force to protect against an imminent threat of death or serious bodily injury is the noduty-to-retreat rule that exists in a majority of states. 202 A no-duty-to-retreat rule has long been a part of American
self-defense doctrine. 203 As far back as 1921, the U.S. Supreme Court supported a no-duty-to-retreat rule, noting

198

See, e.g., Schulz v. Long, 44 F.3d 643, 649 (8th Cir. 1995) ("Alternative measures which 20/20 hindsight reveal to be less
intrusive (or more prudent), such as waiting for a supervisor or the SWAT team, are simply not relevant to the reasonableness
inquiry."); Plakas v. Drinski, 19 F.3d 1143, 1149 (7th Cir. 1994) ("We do not believe the Fourth Amendment requires the use of
the least or even a less deadly alternative so long as the use of deadly force is reasonable … ."); United States v. MelendezGarcia, 28 F.3d 1046, 1052 (10th Cir. 1994) ("We must avoid "unrealistic second-guessing' of police officers' decisions … and
thus do not require them to use the least intrusive means in the course of a detention, only reasonable ones."); Cole v. Bone,
993 F.2d 1328, 1334 (8th Cir. 1993) (noting that while "other courses of action, such as another stationary roadblock, might
conceivably have been available," a seizure need only be objectively reasonable, not the most prudent course of conduct);
Posey v. Davis, No. 11-1204, 2012 W. Va. LEXIS 883, 12 (W. Va. 2012) ("It is irrelevant that plaintiff's expert came forward with
other reasonable alternatives [less likely to injure]."); Mata v. City of Farmington, 798 F. Supp. 2d 1215, 1219, 1227 (D.N.M.
2011) ("The Fourth Amendment does not require that an officer use the least-intrusive alternative available to protect himself or
others so long as the method chosen is reasonable."); Taylor v. Hudson, No. CIV 02-0775 JB/RHS, 2003 U.S. Dist. LEXIS
26736, at 18 (D.N.M. Nov. 21, 2003) ("Evidence of less intrusive alternatives is irrelevant to the Fourth Amendment
reasonableness inquiry … .").
199

Graham v. Connor, 490 U.S. 386, 396 (1989) ("Because "the test of reasonableness under the Fourth Amendment is not
capable of precise definition or mechanical application,' however, its proper application requires careful attention to the facts and
circumstances of each particular case … .") (citation omitted) (quoting Bell v. Wolfish, 441 U.S. 520, 559 (1979)).
200

Glenn v. Washington County, 673 F.3d 864, 872 (9th Cir. 2011) ("[Whether listed in Graham,] other relevant factors
include the availability of less intrusive alternatives to the force employed … ."); Chew v. Gates, 27 F.3d 1432, 1440 n.5 (9th Cir.
1994) (noting that "the availability of alternative methods of capturing or subduing a suspect may be a factor to consider" in
determining whether a particular application of force was unreasonable); Estate of Crawley v. McRae, Case No. 1:13-CV-02042LJO-SAB, 2015 U.S. Dist. LEXIS 123132, at 78 (E.D. Cal. 2015) ("A court may also consider other factors relevant to the
particular circumstances, such as the availability of less intrusive alternatives [in assessing whether an officer used excessive
force]."); Estate of Heenan v. City of Madison, 111 F. Supp. 3d 929, 942 (W.D. Wis. 2015) ("The failure to use an alternative,
non-deadly force is not dispositive, although whether such an alternative existed is a factual question that may weigh on a trier of
facts' ultimate determination of objective reasonableness.") (emphasis in original); Becker v. City of Evansville, No. 3:12-cv-182WGH-TWP, 2015 U.S. Dist. LEXIS 8414, at 37 (S.D. Ind. 2015) ("The availability of other means of apprehension presents a
relevant consideration in the Graham analysis").
201

Police Exec. Research Forum, Guiding Principles on Use of Force 34 (Mar. 2016) [hereinafter Guiding Principles on Use of
Force] (noting that the Philadelphia Police Department's mission statement provides, "The application of deadly force is a
measure to be employed only in the most extreme circumstances and all lesser means of force have failed or could not be
reasonably employed."); see also Police Exec. Research Forum, An Integrated Approach to De-Escalation and Minimizing Use
of Force 26 (Aug. 2012) [hereinafter An Integrated Approach to De-Escalation] (noting that the Madison, Wisconsin Police Chief
believes officers should try to use the minimum amount of force necessary).
202
203

See infra note 205.

Garrett Epps, Any Which Way but Loose: Interpretive Strategies and Attitudes Toward Violence in the Evolution of the
Anglo-American "Retreat Rule," 55 Law & Contemp. Probs. 303, 305 (1992).
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that "detached reflection cannot be demanded in the presence of an uplifted knife." 204 Today, thirty-three states
allow individuals to use deadly force in self-defense without requiring retreat. 205 In these no-duty-to-retreat states,
sometimes called "Stand Your Ground" states, an individual can use deadly force in self-defense against another
individual even if a safe retreat is known and available.
Seventeen states do require individuals using deadly force in self-defense to retreat if a safe retreat is known and
available. 206 In these duty-to-retreat [*661] states, if a safe retreat is known and available to the defendant and
she uses deadly force without retreating, she loses the right to claim self-defense. 207
Some states do not require retreat but allow the jury to consider whether a safe retreat was known and available in
assessing the reasonableness of the defendant's belief in the need to act in self-defense. 208 In these jurisdictions,

204

Brown v. United States, 256 U.S. 335, 343 (1921).

205

For a helpful chart with detailed information on stand-your-ground laws by state, see Tamara F. Lawson, Stand Your Ground
Laws 50 State Table (Mar. 21, 2014) (unpublished manuscript) (on file with author). Ala. Code § 13A-3-23(b) (2015); Alaska
Stat. § 11.81.370(b) (2015); Ariz. Rev. Stat. Ann. § 13-410(C) (2015); Fla. Stat. § 776.05(3) (2015); Ga. Code Ann. § 16-3-23.1
(2015); Ind. Code § 35-41-3-2(c)(2) (2015); Kan. Stat. Ann. § 21-5230 (2015); Ky. Rev. Stat. Ann. § 503.055(3) (West 2006); La.
Stat. Ann. § 14:20(C) (2015); Mich. Comp. Laws § 780.972(1) (2015); Miss. Code Ann. § 97-3-15(4) (West 2015); Nev. Rev.
Stat. § 200.120(2) (2015); N.H. Rev. Stat. Ann. § 627:4(III) (2015); N.C. Gen. Stat. § 14-51.3(a) (2015); Okla. Stat. tit. 21, §
1289.25(D) (2015); 18 Pa. Cons. Stat. § 505(b)(2.3) (2015); S.C. Code Ann. § 16-11-440(C) (2015); S.D. Codified Laws § 22-184 (2015); Tenn. Code Ann. § 39-11-611(2) (2015); Tex. Penal Code Ann. § 9.32(c) (West 2015); Utah Code Ann. § 76-2-401
(West 2015); W. Va. Code § 55-7-22(b) (2015); Wis. Stat. § 939.48(1)(a) (2015); California v. Zuckerman, 132 P.2d 545, 549
(Cal. Dist. Ct. App. 1942); People v. Toler, 9 P.3d 341, 347 (Colo. 2000); State v. McGreevey, 105 P. 1047, 1051 (Idaho 1909);
People v. Hughes, 360 N.E.2d 1363, 1369-70 (Ill. App. Ct. 1977); State v. Bingman, 745 P.2d 342, 348 (Mont. 1987); State v.
Horton, 258 P.2d 371, 373 (N.M. 1953); State v. Sandoval, 156 P.3d 60, 64 (Or. 2007); State v. Hatcher, 706 A.2d 429, 435
(Vt. 1997); Foote v. Commonwealth, 396 S.E.2d 851, 855 (Va. Ct. App. 1990); State v. Redmond, 78 P.3d 1001, 1003 (Wash.
2003). At the time this Article: was being written, the Ohio State Legislature was considering legislation that would eliminate the
duty to retreat. Jackie Borchardt, Concealed Carry Bill with "Stand Your Ground' Provision: How They Voted, Cleveland.com
(Mar. 21, 2014, 2:13 PM), http://www.cleveland.com/open/index.ssf/2014/03/concealed_carry_bill_with_stan.html (noting that
the Ohio State House passed HB 203, eliminating the duty to retreat. House Bill 203 died in the Senate due to opposition from
the Ohio Prosecuting Attorneys Association and the Fraternal Order of Police of Ohio. Andrew Shepperson, Stand-Your-Ground
Gun Bill Revived in Ohio, Guns.com (Aug. 16, 2017), www.guns.com/2017/08/16/stand-your-ground-gun-bill-revived-in-ohio/. On
August 15, 2017, the Ohio Senate introduced Senate Bill 180, which would eliminate the duty to retreat. Id.; Jason Aubry, Ohio
Senate Debates Proposed "Stand Your Ground' Bill, NBC4i (Nov. 14, 2017, 6:41 PM),http://nbc4i.com/2017/11/14/ohio-senatedebates-proposed-stand-your-ground-bill/. Senate Bill 180 was referred to the Judiciary Committee on September 7, 2017.
Senate Bill 180, The Ohio Legislator, https://www.legislature.ohio.gov/legislation/legislation-status?id=GA132-SB-180.
206

Ark. Code Ann. § 5-2-607(b)(1)(A) (2015); Conn. Gen. Stat. § 53a-19(b) (2015); Del. Code Ann. tit. 11, § 464(e)(2) (2015);
Haw. Rev. Stat. § 703-304(5)(b) (2015); Me. Stat. Ann. tit. 17-A, § 108(2)(C)(3)(a) (2015); Neb. Rev. Stat. Ann. § 28-1409(4)(b)
(2015); N.J. Stat. Ann. § 2C:3-4(b)(2)(b) (West 2015); N.Y. Penal Law § 35.15(2)(a) (McKinney 2015); N.D. Cent. Code § 12.105-07(2)(b) (2015); State v. Sedig, 16 N.W.2d 247, 250 (Iowa 1944); Redcross v. State, 708 A.2d 1154, 1157-58 (Md. Ct. Spec.
App. 1998); Commonwealth v. Toon, 773 N.E.2d 993, 999 (Mass. App. Ct. 2002); State v. Edwards, 717 N.W.2d 405, 413
(Minn. 2006); State v. Miller, 653 S.W.2d 222, 224 (Mo. Ct. App. 1983); State v. Walker, 598 N.E.2d 89, 90 (Ohio Ct. App.
1991); State v. Silvia, 836 A.2d 197, 200 (R.I. 2003); State v. Jackson, 681 S.E.2d 17, 21 (S.C. Ct. App. 2009); Baier v. State,
891 P.2d 754, 760 (Wyo. 1995).
207

Under what is known as the castle doctrine, if one is attacked in one's home in a duty-to-retreat state, one need not retreat
before using deadly force even if a safe retreat is known and available. Joshua Dressler, Understanding Criminal Law §
18.02[C][3] (7th ed. 2015) (citing Wilson v. State, 7 A.3d 197, 204 n.3 (Md. 2010)).
208

Gillis v. United States, 400 A.2d 311, 313 (D.C. 1979) (holding that the law of the District of Colombia "does not impose a
duty to retreat but does allow a failure to retreat, together with all the other circumstances, to be considered by the jury in
determining if there was a case of true self-defense"); State v. Wenger, 593 N.W.2d 467, 471 (Wis. Ct. App. 1999) (noting that
under Wisconsin law, the ability to retreat "goes to the reasonableness of the defendant's conduct").
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if a safe retreat was known and available to the defendant, the jury may rely on this fact to decide that it was not
reasonable for the defendant to believe he needed to use deadly force to protect himself from imminent death or
serious bodily injury. 209
While a majority of states do not impose a duty to retreat prior to using deadly force in the civilian context, most
states do require a person who is the initial aggressor to retreat prior to using deadly force unless the initial
aggressor completely withdraws from the affray and successfully communicates his withdrawal to the other person.
210 This is the rule even in Stand-Your-Ground states. In contrast, most statutes on police use of force do not
contain an initial aggressor limitation.
III. Model Legislation
In this Section, I propose model legislation on police use of deadly force that would require a finding that both an
officer's beliefs and actions were reasonable before an officer's use of deadly force could be deemed justifiable. 211
My model statute is different from most police use-of-force statutes in several ways. First, it specifies that jurors
must consider the reasonableness of the officer's actions, not just the reasonableness of his beliefs.
Second, my model statute, unlike most current statutes on when police use of force is justifiable, lists three factors
the jury must consider when trying to decide whether an officer's use of force was reasonable. What counts as a
reasonable [*662] use of force will change over time, but because the meaning of reasonableness evolves in
specific doctrinal contexts, the more meaning law-makers can give to the term "reasonableness," the better. 212
One of the factors specified in my proposal - whether the deceased or injured person was or appeared to be in
possession of a deadly weapon and refused an order to drop the object or any other order reasonably related to
officer safety - is obviously relevant. A jury could find an officer's use of deadly force was reasonable if the suspect
had or appeared to have a deadly weapon and refused orders to drop it. Even in an open-carry state (a state that
permits citizens with the proper licensing to carry firearms in public), it is reasonable for an officer to view a person
carrying a gun as potentially dangerous. 213 An officer cannot know whether an individual with a gun is a lawabiding citizen or a person who will not hesitate to shoot the officer. Anyone with a gun can lift, point, and fire it
within a matter of seconds. It is not reasonable to ask an officer to wait until a person who has refused an order to
drop a gun starts to lift it before the officer can fire; if the officer does wait, it may be too late. 214

209

See, e.g., Wenger, 594 N.W.2d at 471 ("Whether the opportunity to retreat was available may be a consideration regarding
whether the defendant reasonably believed the force used was necessary to prevent or terminate the interference.").
210

Joshua Dressler, Understanding Criminal Law (6th ed. 2012) (noting that "the only way [a deadly aggressor] may regain the
right of self-defense is by withdrawing in good faith from the conflict and fairly communicating that fact, expressly or impliedly, to
his intended victim").
211

I have proposed a similar change to the law of self-defense. See Cynthia K.Y. Lee, The Act-Belief Distinction in SelfDefense Doctrine: A New Dual Requirement Theory of Justification, 2 Buff. Crim. L. Rev. 191, 236-37 (1998) [hereinafter Lee,
The Act-Belief Distinction in Self-Defense Doctrine].
212

California Supreme Court Justice Goodwin Liu made this point at the ALI's Annual Meeting in May 2017 during discussion of
the ALI's Policing Project. Justice Goodwin Liu, American Inst. 95th Annual Meeting (May 2017).
213

Gun Carry Laws Can Complicate Police Interactions (NPR radiobroadcast July
http://www.npr.org/2016/07/19/486453816/open-carry-concealed-carry-gun-permits-add-to-police-nervousness.
214

19,

2016),

See J. Pete Blair et al., Reasonableness and Reaction Time, 14 Police Q. 323, 336 (2011) (explaining that the process of
perceiving a suspect's movement, interpreting the action, deciding on a response, and executing the response generally takes
longer for a police officer than it will take a suspect to shoot, even when the officer already has his gun aimed at the suspect);
see also John Z. Banzhaf, Did Scott in Charlotte Point Gun at Officers? - Question May Be Irrelevant, ValueWalk (Sept. 23,
2016, 3:29 PM), https://www.valuewalk.com/2016/09/keith-scott/; Crawford, infra note 224 (discussing the action-reaction gap in
time).
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The second factor - whether the officer engaged in de-escalation measures before using deadly force - is also
relevant to the question whether the officer's use of deadly force was reasonable because it goes to the necessity
of using that force. De-escalation techniques include increasing distance between an officer and a subject, trying to
calm down a combative subject, waiting for backup and a supervisor to arrive, and trying to resolve situations
without deadly force when a suspect is unarmed. 215 If an officer rushes into a situation and immediately uses
deadly force without first trying to take steps to peacefully resolve the situation, it is difficult to say that the officer's
use of deadly force was reasonable.
More and more police organizations are recognizing de-escalation as a way to make policing safer. For example, in
January 2017, "[a] group of 11 national police organizations issued a model policy for police departments
nationwide that for the first time incorporates the concept of "de-escalation' when an officer is facing the choice of
using deadly force." 216 The model policy states that "an officer shall use de-escalation techniques and other
alternatives to higher levels of force consistent with his or her training whenever possible and appropriate [*663]
before resorting to force and to reduce the need for force." 217 The Police Executive Research Forum, also known
as "PERF," a think tank devoted to researching issues involving the police, also supports de-escalation measures.
218

The third factor - whether the officer engaged in any preseizure conduct that increased the risk of a deadly
confrontation - is also relevant to the question of whether the officer's use of deadly force was reasonable. If the
officer created the conditions leading to the need to use deadly force, this suggests that his use of deadly force was
not necessary since the need to use deadly force could have been avoided from the beginning. For example, an
officer who jumps in front of a moving vehicle for no reason, then shoots the driver, claiming that at that moment he
reasonably believed that it was necessary to use deadly force to protect himself from death, has engaged in
preseizure conduct (jumping in front of the moving vehicle for no good reason) that increased the risk of a deadly
confrontation. Indeed, the officer in this hypothetical created the need to use deadly force when that need could
have been completely avoided if the officer had not jumped in front of the vehicle. Whether the jury should be
permitted to consider an officer's preseizure conduct is an issue that has split the lower courts. 219 As explained in
greater detail below, my model statute takes the position that preseizure conduct is relevant and should be
considered in assessing the reasonableness of an officer's actions. 220
Third, unlike most use-of-force statutes, my model statute tracks traditional self-defense doctrine, explicitly requiring
necessity, proportionality, and attention to timing akin to the imminence requirement in traditional self-defense

215

Tom Jackman, Police Groups Add "De-escalation' to Use of Force Policy, Wash. Post (Jan. 17, 2017),
https://www.washingtonpost.com/news/true-crime/wp/2017/01/17/national-police-groups-add-de-escalation-to-new-model-policyon-use-of-force/?.
216

Id.

217

National Consensus Policy on Use of Force 12-23 (Jan. 2017) (defining de-escalation as "taking action or communicating
verbally or nonverbally during a potential force encounter in an attempt to stabilize the situation and reduce the immediacy of the
threat so that more time, options, and resources can be called upon to resolve the situation without the use of force or with a
reduction in the force necessary" and noting that de-escalation "may include the use of such techniques as command presence,
advisements, warnings, verbal persuasion, and tactical repositioning").
218

See, e.g., An Integrated Approach to De-Escalation, supra note 201, at 12-13 (discussing need for de-escalation training);
Guiding Principles on Use of Force, supra note 201, at 40 (recommending that police departments adopt policies and orders
making it clear that de-escalation is the preferred tactically-sound approach in many critical incidents). The 2016 report provides
that "de-escalation policy should … include discussion of proportionality, using distance and cover, tactical repositioning,
"slowing down" situations that do not pose an immediate threat, calling for supervisory and other resources, etc."). Guiding
Principles on Use of Force, supra note 201, at 40.
219
220

See infra notes 249, 250 & 254.

See Cynthia Lee, Officer Created Jeopardy: Pre-seizure Conduct and the Reasonableness of a Police Officer's Use of
Deadly Force (unpublished manuscript) (on file with author).
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doctrine. Instead of asking whether the threatened force was imminent, however, my model statute asks whether
the officer's use of force was immediately necessary. This shift in focus from the imminence of the threatened force
to whether the use of force was immediately necessary is an innovation borrowed from the Model Penal Code. 221
It has already been adopted by a few states, 222 and is explained in more detail below.
[*664] Fourth, my model statute imports the concept of imperfect self-defense into the police use-of-force arena. If
an officer is charged with murder, the fact finder would be permitted to find the officer not guilty of murder but guilty
of voluntary manslaughter if, for example, the officer's belief in the need to use deadly force was honest but
unreasonable. Allowing the fact finder to find the officer charged with murder guilty of the lesser offense of
manslaughter as opposed to facing an all-or-nothing choice between guilty and not guilty of murder may reduce the
risk of a mistrial from a hung jury.
I outline my proposed model statute below, show how the model statute would apply in real life, and then address
possible objections to my proposal.
A. Model Legislation on Police Use of Deadly Force
I propose that states replace or supplement their current statutes on police use of force with the following model
statute. My model statute addresses only the question of when police can justifiably use deadly force. Current state
statutes on police use of force would still govern in cases in which an officer used nondeadly force.
Model Statute on Police Use of Deadly Force
A. A police officer is justified in the use of deadly force if:
The officer honestly and reasonably believed deadly force was immediately necessary to protect the officer or
another from the threat of death or serious bodily injury, and
The officer's actions were reasonable given the totality of the circumstances.
B. The reasonableness of an officer's beliefs and actions should be assessed from the perspective of a reasonable
officer in the defendant officer's shoes.
C. The jury must consider the following factors along with any other factors it deems relevant as part of the totality
of the circumstances when assessing whether the officer's beliefs and actions were reasonable:
1. Whether the deceased or injured person was, or appeared to be, in possession of a deadly weapon or an object
that could be used as a deadly weapon and refused to comply with an order to drop the object or any other order
reasonably related to officer or public safety prior to being shot;

221

Model Penal Code § 3.04 (Am. Law Inst. 2016) ("The use of force upon or toward another person is justifiable when the
actor believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by
such other person on the present occasion.").
222

Haw. Rev. Stat. § 703-307(1) (2015) ("The use of force upon or toward the person of another is justifiable when the actor is
making or assisting in making an arrest and the actor believes that such force is immediately necessary to effect a lawful
arrest."); Mo. Ann. Stat. § 563.046.3(2) (2015) ("In effecting an arrest or in preventing an escape from custody, a law
enforcement officer is justified in using deadly force … (2) when the officer reasonably believes that such use of deadly force is
immediately necessary to effect the arrest or prevent the escape from custody and also reasonably believes the person to be
arrested … (c) May otherwise endanger life or inflict serious physical injury to the officer or others unless arrested without
delay."). While the Hawaii statute appears to require just a subjective belief that the force used was immediately necessary,
section 703-300 defines the word "believes" as "reasonably believes." Haw. Rev. Stat. § 703-300.
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[*665] 2. Whether the officer engaged in de-escalation measures, such as taking cover, waiting for backup, trying
to calm the deceased or injured person, and/or using less lethal types of force prior to the use of the force in
question, if such measures were feasible; and
3. Any preseizure conduct by the officer that increased the risk of a deadly confrontation.
D. In cases where an officer has been charged with murder, if the officer acted with an honest, but unreasonable,
belief in the need to use deadly force or if his beliefs were reasonable but his actions unreasonable, the officer may
be found not guilty of murder and guilty of voluntary manslaughter.
E. Definitions
1. "Deadly force" constitutes force likely or intended to create a substantial risk of death or serious bodily injury.
2. A "deadly weapon" is an inanimate object that, as used or intended, is likely to cause death or serious bodily
injury.
A few clarifications are in order. First, the short list of factors in the model statute is not meant to be exhaustive. It is
meant to provide guidance to the jury by clarifying a few factors they should consider when assessing the
reasonableness of the officer's use of deadly force. Rather than provide a long list that might confuse the jury, the
model statute keeps things simple by listing just three factors.
Second, like current law, the proposed reform does not require that the police officer be correct in his or her
assessment of the threat. If an officer thought a suspect was armed and it turns out the suspect was unarmed, this
does not mean that the officer was unjustified in using deadly force. The proposed reform just requires the fact
finder to find that both the officer's beliefs and actions were reasonable, not that the officer was right.
Third, like current law, the model statute instructs the fact finder to assess the reasonableness of the officer's
beliefs and actions from the perspective of a reasonable officer in the shoes of the defendant officer on the scene.
Unlike civilians, police officers undergo extensive training, including training on threat perception, and are more
attuned than the average citizen to behaviors indicative of threat. 223 Therefore, it makes sense to assess the
reasonableness of an officer's beliefs and actions from the perspective of a reasonable officer in the defendant
officer's shoes.
Assessing the reasonableness of an officer's use of deadly force from the perspective of a reasonable officer in the
shoes of the defendant officer comports with two concepts that Kimberly A. Crawford, a retired FBI Special Agent,
advises are universal to all law enforcement training regarding the use of force: [*666] (1) threat identification and
(2) action v. reaction. 224 Threat identification, Crawford tells us, refers to the fact that human beings are not born
knowing how to recognize a threat. 225 Being able to identify a threat is something that is learned through training.
226 Law enforcement officers are trained to scrutinize an individual's behavior for signs signaling their intent. 227 If
an individual is believed to be armed, officers are taught to focus on the individual's hands. 228 "If the hands move
in the direction of a "high risk area' - an area where a weapon might be concealed, such as inside a jacket, towards

223

See Lee, Race, Policing and Lethal Force, supra note 18, at 155-59 (discussing shooter-bias studies finding police officers
better than civilians at deciding when to shoot).
224

Kimberly A. Crawford, Legal Instruction: Unit, Fed. Bureau of Investigation, Review Of Deadly Force Incident: Tamir Rice 3.
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Id.
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Id.
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Id.

228

Id.
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the waistband of pants, or under the seat of a car, well-trained officers will immediately identify this as a serious
threat." 229
The concept of "action v. reaction" "is simply the recognition that there is a certain amount of time required for every
person to recognize a stimulus, formulate a response to that stimulus, and then carry out that response." 230 As
applied to a deadly force situation, Crawford explains that:
Action v. reaction refers to the time it takes for an officer to observe the actions of an individual, such as the
movement of an individual's hands, perceive those actions as threatening, calculate possible responses to the
threat, determine what level of force is necessary, and then complete the reaction. 231
Crawford notes that "the practical effect of action v. reaction in deadly force situations is that officers cannot wait to
react until they are absolutely certain of an individual's malicious intent." 232 "If an officer waits to be certain that the
individual is … retrieving a weapon, action v. reaction dictates that the weapon could easily be used against the
officer before he or she has an opportunity to respond." 233
1. Tracking Civilian Self-Defense Law
How is the proposed model statute different from current law? First, borrowing from self-defense law that applies to
civilians, the proposed statute explicitly includes a necessity, proportionality, and an immediacy requirement. The
model statute requires the jury to find that the officer's actions were reasonable, and to help the jury assess the
reasonableness of the officer's actions, the model statute directs the jury to consider whether there were less
deadly alternatives known and available but not taken. In this sense, the model statute tracks [*667] the law of
self-defense's focus on whether the force used was reasonably necessary. If there were less deadly alternatives, it
is difficult to say that the use of deadly force was reasonable.
The model statute also includes a proportionality requirement, specifying that the officer must honestly and
reasonably believe deadly force is immediately necessary to protect the officer or another against a threat of death
or serious bodily injury. The model statute is thus more restrictive than existing state use-of-force statutes that allow
an officer to use deadly force to effectuate an arrest or stop a fleeing felon even if the suspect does not pose a
threat of death or serious bodily injury to the officer or anyone else. 234 Requiring proportionality is extremely
important in light of the fact that so many state statutes appear to require proportionality when, in fact, they permit
officers to use deadly force if necessary to effectuate an arrest or prevent escape even if there is no threat of death
or serious bodily injury.
In addition to necessity and proportionality, the model statute, like self-defense doctrine for civilians, requires the
jury to focus on the timing of the use of force. Many use-of-force statutes, even those that require proportionality, do
not require a finding that the threat of death or serious bodily injury was imminent, as is required in traditional selfdefense doctrine. 235 My model statute includes an immediacy requirement in police use-of-force law for the same
reasons that imminence is required in self-defense law. If the suspect did not pose an imminent threat of death or
serious bodily injury, or if it was not immediately necessary to use deadly force against the suspect at the time the
officer shot him, then it is hard to say it was necessary at that moment to shoot him.
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Id.
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Id.
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Id.
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Id.
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Id. at 3-4.
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See supra note 186 (listing state statutes that appear to include a proportionality requirement, but actually allow the use of
deadly force even when the suspect is not threatening deadly force).
235

Flanders & Welling, supra note 194, at 117.
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Instead of requiring that the threat of death or serious bodily injury be imminent, which is the way an imminence
requirement appears in most self-defense statutes, I borrow from the Model Penal Code, which uses the language
"immediately necessary" rather than "imminence" in its self-defense provision. 236 At least two states have adopted
"immediately necessary" language in their use-of-force statutes. 237 Sometimes a person might need to act in selfdefense even though the threat of death or serious bodily injury is not imminent at that moment because if the
person waits until the threat of death or serious bodily injury is imminent, it will be too late. Paul Robinson provides
a hypothetical that illustrates the difference between traditional self-defense doctrine's focus on the imminence of
the threat and the Model Penal Code's focus on whether the force the defendant used was immediately necessary:
Suppose A kidnaps and confines D with the announced intention of killing him one week later. D has an opportunity
to kill A and escape each morning [*668] as A brings him his daily ration. Taken literally, the imminent requirement
would prevent D from using deadly force in self-defense until A is standing over him with a knife, but that outcome
seems inappropriate. If the concern of the limitation is to exclude threats of harm that are too remote to require a
response, the problem is adequately handled by requiring simply that the response be "necessary." The proper
inquiry is not the immediacy of the threat but the immediacy of the response necessary in defense. If a threatened
harm is such that it cannot be avoided if the intended victim waits until the last moment, the principle of self-defense
must permit him to act earlier - as early as is required to defend himself effectively. 238
Under traditional self-defense doctrine, D's claim of self-defense would have to be rejected if he killed A when A
was bringing him his daily ration because he would not have been facing an imminent threat of death or serious
bodily injury. This is because the word "imminence" is generally understood to mean impending or about to happen.
239

Under the Model Penal Code, in contrast, D would be able to argue self-defense if his use of deadly force was
immediately necessary. Arguably, it was immediately necessary for D to use deadly force at that time because that
was when D had his only chance to escape near-certain death. Shifting the focus from whether the threat of death
or serious bodily injury was imminent to whether the defendant's need to use deadly force was immediately
necessary is fairer to defendants facing situations where the threat is fairly certain even though not impending.
Applied to the law enforcement context, we might imagine a situation where a police officer has the ability to shoot
and disable a suspect who has threatened to kill or seriously harm individuals at some specified time in the future.
Even though the suspect is not, at that exact moment, posing a threat of imminent death or serious bodily harm, if
the officer hesitates and does not act then, the officer may not be able to stop the suspect from killing or seriously
injuring the individuals later. For example, suppose a suspect has taken a room full of hostages and threatens to kill
one individual each hour beginning in twenty-four hours if the police fail to deliver one million dollars and a
helicopter for his escape. A police sharpshooter currently has the suspect in his sight and can take the suspect out
if he shoots the suspect at that moment. The threat of death is not imminent because the first hostage is not likely to
be killed for another twenty-four hours. The suspect, however, is starting to cover up the windows, so if the police
sharpshooter waits another twenty-three hours and fifty-five minutes, he may not have the ability to stop the suspect
from killing the hostages because it is unlikely that the suspect will be standing in front of a window at that time.
This would be a situation where the threat of death is not imminent but the need to use deadly force is immediately
necessary.
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Model Penal Code § 3.04 (Am. Law Inst. 2016) ("The use of force upon or toward another person is justifiable when the
actor believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by
such other person on the present occasion.").
237

See Haw. Rev. Stat. § 703-304 (2015); Mo. Rev. Stat. § 563.046 (2015).
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2 Paul H. Robinson, Criminal Law Defenses § 131(c)(1), at 78 (1984).

239

State v. Norman, 389 S.E.2d 8, 13 (N.C. 1989) (suggesting "imminent" means "about to happen"); Bechtel v. State, 840
P.2d 12 n.11 (Okla. Ct. Crim. App. 1992) (noting that the word "imminent" traditionally is understood to mean near at hand,
impending, on the point of happening).
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[*669]
2. De-escalation Measures
Second, the model legislation explicitly permits the jury to consider whether the officer engaged in de-escalation
measures, such as taking cover, talking with the suspect, and using less lethal types of force, if feasible, prior to
using deadly force. Many police chiefs already acknowledge that de-escalation tactics should be used and that
officers should try to use less deadly alternatives, if feasible, before using deadly force. 240
A number of police departments have adopted regulations that instruct officers to engage in de-escalation
measures or use deadly force only as a last resort. 241 Several cities, including Las Vegas and Dallas, have seen a
marked reduction in the number of fatal police shootings after implementing de-escalation measures. 242

240

See supra notes 255 & 256.

241

See Lincoln Police Dep't, General Order 1510, Force and Control Techniques (2016) ("Officers are expected to use deescalation strategies, when possible, in order to minimize the need for the use of control techniques."); Minneapolis Police Dep't,
Special Order § 5-304, Threatening the Use of Force and De-Escalation (2016) ("Whenever reasonable according to MPD
policies and training, officers shall use de-escalation tactics to gain voluntary compliance and seek to avoid or minimize use of
physical force… . When safe and feasible, officers shall: Attempt to slow down or stabilize the situation so that more time,
options and resources are available."); San Antonio Police Dep't, General Manual § 501 (2015) ("If circumstances allow, Officers
should attempt to de-escalate tense situations through "advisements, warnings, verbal persuasion, and other tactics' to reduce
the need for force."); Seattle Police Dep't, Manual, § 8.100 (2015) ("When safe and feasible under the totality of circumstances,
officers shall attempt to slow down or stabilize the situation so that more time, options and resources are available for incident
resolution."); see also Dallas Police Dep't, General Order § 906.01(C), Use of Deadly Force (2009) ("Deadly force will be used
with great restraint and as a last resort only when the level of resistance warrants the use of deadly force") (emphasis added);
Miami Police Dep't, Departmental Order 6, Use of Force (2015) ("Respect for human life requires that, in all cases, deadly force
be used as a last resort … . "); Oakland Police Dep't, Departmental General Order K-3 § 2.1, Lethal Force (2007) (lethal force
authorized only if "all other reasonably available means of apprehending the person have failed, are inadequate, or are
immediately unavailable"); Phila. Police Dep't, Directive 10.1, Use of Force - Involving the Discharge of Firearms (2015) ("The
application of deadly force is a measure to be employed only in the most extreme circumstances and all lesser means of force
have failed or could not be reasonably employed."); Phx. Police Dep't, Operations Order 1.5, Use of Force (2016) ("Officers are
trained to utilize deadly force only as a last resort when other measures are not practical under the existing circumstances.").
242

Las Vegas was once considered one of the deadliest jurisdictions in terms of incidents involving police use of deadly force,
but after the Las Vegas Police Department implemented de-escalation training in 2012 as part of a collaborative agreement with
the Department of Justice, the number of fatal police shootings and the number of officer-involved shooting incidents
plummeted. Ricardo Torres-Cortez, Feds Praise Metro on Use-of-Force Reforms as Police Shootings Plummet, L.V. Sun (Jan.
19, 2017, 2:00 AM), https://lasvegassun.com/news/2017/jan/19/feds-praise-metro-police-transparency-use-of-force/; see also
Mike Blasky, Federal Report: Las Vegas Police Shootings Down, Department Reforms Up, L.V. Rev.-J. (May 23, 2014, 6:47
AM), https://www.reviewjournal.com/local/local-las-vegas/federal-report-las-vegas-police-shootings-down-department-reformsup/; Daniel Hernandez, How One of the Deadliest Police Forces in America Stopped Shooting People, Quartz (Dec. 4, 2015),
https://qz.com/565011/how-one-of-the-largest-police-forces-in-america-stopped-shooting-people/; The Associated Press, Could
Training
Stem
Police
Shootings?
Las
Vegas
Is
a
Test,
Seattle
Times
(June
22,
2015,
9:51
AM),http://www.seattletimes.com/nation-world/could-training-stem-police-shootings-las-vegas-is-a-test/. The Dallas Police
Department in Dallas, Texas experienced similar results after implementing de-escalation training. David Taffet, DPD a Model of
De-escalation Training, Dallas Voice (July 15, 2016), http://www.dallasvoice.com/dpd-model-de-escalation-training10223260.html. Dallas now has the lowest rate of police shootings of any major city in the United States. Id.; Ted Robbins,
Dallas Has Been Called A Leader in Police Training, Transparency, NPR (July 8, 2016, 5:08 PM),
http://www.npr.org/2016/07/08/485274691/dallas-has-been-called-a-leader-in-police-training-transparency (noting that the
number of complaints alleging excessive and improper use of force by Dallas police officers fell from 147 in 2009 to thirteen
through mid-November of 2015); see also Drake Baer, The Dallas Police Force Is Evidence That "De-escalation' Policing Works,
Cut (July 8, 2016, 5:05 PM), https://www.thecut.com/2016/07/deescalation-policing-works.html (noting that in 2009, the Dallas
Police Department received 147 excessive force complaints and that within five years of implementing de-escalation measures,
excessive force complaints were down to fifty-three in 2014) (citing Albert Samaha, Dallas Officer-Involved Shootings Have
Rapidly Declined in Recent Years, BuzzFeed (July 8, 2016, 8:08 AM), https://www.buzzfeed.com/albertsamaha/dallas-police-
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[*670] Despite the growing recognition of the benefits of de-escalation by police chiefs and others, many courts
still do not permit juries to consider whether less deadly alternatives were available and not used. 243 By including
de-escalation and less deadly alternatives as factors for the jury to consider, the model statute gives officers an
incentive to engage in de-escalation measures and consider less deadly alternatives before using deadly force.
Providing for consideration of de-escalation measures in the law is more likely than a police regulation to encourage
a change in police culture since officers know that policies contained in police rules and regulations are not
enforceable in a court of law.
Including de-escalation as a factor for the jury's consideration could end up helping police officers who do engage in
de-escalation measures prior to using deadly force. An officer who engages in de-escalation measures before using
deadly force can credibly assert that there was nothing else he could have done. 244
It is important to note that the proposed reform does not require a finding that the officer was unjustified in using
deadly force if the officer could have, but did not, engage in de-escalation measures. 245 Whether the officer
engaged in de-escalation measures prior to using deadly force is merely one factor for the fact finder to consider
when assessing the reasonableness of the officer's actions. The model legislation is drafted to encourage the
officer to engage in de-escalation measures prior to using deadly force. If an officer does not engage in such
[*671] measures, the officer's actions could still be considered reasonable. As one court explained, "unreasonable
police behavior before a shooting does not necessarily make the shooting unconstitutional." 246 That court,
however, also wisely noted, "but that does not mean we should refuse to let juries draw reasonable inferences from
evidence about events surrounding and leading up to the seizure." 247
3. Preseizure Conduct

numbers?utm_term=.hlzyLEa8b#.anwVyM89v.); Michael A. Cohen, Dallas Police Department Leads the Way in De-Escalation,
Bos.
Globe
(July
9,
2016),
https://www.bostonglobe.com/opinion/2016/07/08/dallas-police-department-leads-wayescalation/pxvSK7SpFx86m3mV3UuJbI/story.html; Ryan Grenoble & Andy Campbell, In the Face of Violence, Dallas Police
Vow to Continue De-escalation Tactics, Huffington Post (July 8, 2016, 3:29 PM),http://www.huffingtonpost.com/entry/dallaspolice-department-de-escalation_us_577fd030e4b0c590f7e91508; Christopher I. Haugh, How the Dallas Police Department
Reformed Itself, Atlantic (July 9, 2016), https://www.theatlantic.com/politics/archive/2016/07/dallas-police/490583/ (noting that
excessive force complaints against the department dropped by 64% over a five-year period). Unfortunately, most states do not
require their police officers to engage in de-escalation training. Curtis Gilbert, Most States Neglect Ordering Police to Learn Deescalation Tactics to Avoid Shootings, MPR News (May 5, 2017),http://www.mprnews.org/story/2017/05/05/police-de-escalationtraining.
243

See supra note 198. But see supra note 200 (citing cases saying that the availability of less deadly alternatives is a relevant
factor and may be considered).
244

At Professor Erik Girvan's suggestion, I thought about including a provision that would give police officers a get out of jail
free card if the officer or officers engaged in de-escalation measures. See Erik J. Girvan & Grace Deason, Social Science
Evidence in Law: Psychological Case for Abandoning the "Discriminatory Motive" Under Title VII, 60 Clev. St. L. Rev. 1057
(2013) (proposing a safe-harbor approach in the Title VII discrimination context). Ultimately, I decided against such a provision
because of the difficulty of predicting all possible circumstances in advance. A situation might arise where an officer engages in
de-escalation measures, and yet it is not reasonable for the officer to use deadly force. I would prefer to let the jury in each
individual case decide whether the officer believed and acted reasonably.
245

This was one problem with the Ninth Circuit's provocation rule, which required a finding that an officer's use of force was
unreasonable if the officer's intentional or reckless conduct provoked that violent confrontation and constituted an independent
Fourth Amendment violation. Billington v. Smith, 292 F3d 1177, 1189 (9th Cir. 2002). I believe the question of whether an
officer's use of force was excessive or reasonable should be left to the jury's discretion.
246
247

Gardner v. Buerger, 82 F.3d 248, 253 (8th Cir. 1996).
Id.
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Third, the proposed model statute allows the fact finder to consider preseizure conduct or what some have called
"officer-created jeopardy." 248 The term "preseizure conduct" is used to refer to conduct by the officer prior to the
shooting that helped create the dangerous situation or increased the likelihood that deadly force would need to be
used to protect the officer or others. Currently, there is a split in the lower courts over whether preseizure conduct of
the officer can be considered by the jury when assessing the reasonableness of the officer's use of force.
Many lower courts have held that preseizure conduct by the officer that contributed to creating the risk of a deadly
confrontation should not be considered by the jury 249 or should be considered only in limited circumstances. 250
[*672] Unfortunately, many of the decisions that disallow consideration of preseizure conduct provide little or no
explanation of why it makes sense to preclude such consideration, simply stating that officers need to make splitsecond judgments about the amount of force that is necessary in rapidly evolving situations and that, therefore,
preseizure conduct is irrelevant to the reasonableness of the officer's use of force. 251

248

For commentary on whether juries should be allowed to consider an officer's preseizure conduct in assessing the
reasonableness of his use of force, see Jeffrey J. Noble & Geoffrey P. Alpert, State-Created Danger: Should Police Officers Be
Accountable for Reckless Tactical Decision Making?, in Critical Issues in Policing 572-74 (Dunham & Alpert eds. 2015); Michael
Avery, Unreasonable Seizures of Unreasonable People: Defining the Totality of Circumstances Relevant to Assessing the Police
Use of Force Against Emotionally Disturbed People, 34 Colum. Hum. Rights L. Rev. 261 (2003); Aaron Kimber, Note: ,
Righteous Shooting, Unreasonable Seizure? The Relevance of an Officer's Pre-Seizure Conduct in an Excessive Force Claim,
13 Wm. & Mary Bill of Rights J. 651 (2004).
249

The Second, Fourth, Sixth, and Seventh Circuits do not allow consideration of preseizure conduct, finding such conduct
irrelevant to the reasonableness of an officer's use of deadly force. Terebesi v. Torreso, 764 F.3d 217, 235 (2d Cir. 2014) ("In
cases [where the officer's prior conduct may have contributed to later need to use force], courts in this Circuit and others have
discarded evidence of prior negligence or procedural violations, focusing instead on "the split-second decision to employ deadly
force.'"); Salim v. Proulx, 93 F.3d 86, 92 (2d Cir. 1996) ("Actions leading up to the shooting are irrelevant to the objective
reasonableness of [the officer's] conduct at the moment he decided to employ deadly force."); Dickerson v. McClellan, 101 F.3d
1151, 1162 (6th Cir. 1996) ("In reviewing the plaintiffs' excessive force claim, we limit the scope of our inquiry to the moments
preceding the shooting."); Plakas v. Drinski, 19 F.3d 1143, 1150 (7th Cir. 1994) ("We judge the reasonableness of the use of
deadly force in light of all that the officer knew [at the point when the subject charged at him]. We do not return to the prior
segments of the event and, in light of hindsight, reconsider whether the prior police decisions were correct."); Bella v.
Chamberlin, 24 F.3d 1251, 1256 (10th Cir. 1994) ("We scrutinize only the seizure itself, not the events leading to the seizure, for
reasonableness under the Fourth Amendment.") (quoting Cole v. Bone, 993 F.2d 1328, 1333 (8th Cir. 1993)); Carter v.
Buscher, 973 F.2d 1328, 1332 (7th Cir. 1992) ("Pre-seizure conduct is not subject to Fourth Amendment scrutiny."); Greenidge
v. Ruffin, 927 F.2d 789, 792 (4th Cir. 1991) (events which occurred before the seizure "are not relevant and are inadmissible").
250

The Ninth and Tenth Circuits permit consideration of preseizure conduct under limited circumstances. Billington v. Smith,
292 F.3d 1177, 1190 (9th Cir. 2002) (allowing consideration of an officer's intentional or reckless conduct that provokes a violent
response in assessing the reasonableness of an officer's defensive use of force only if the officer's preseizure conduct
constitutes an independent constitutional violation); Medina v. Cram, 252 F.3d 1124, 1132 (10th Cir. 2001) (limiting
consideration of preseizure conduct of the officer to reckless or deliberate conduct immediately connected with the use of force);
Sevier v. City of Lawrence, 60 F.3d 695, 699 (10th Cir. 1995) ("The reasonableness of [the officers'] actions depends both on
whether the officers were in danger at the precise moment that they used force and on whether [their] own reckless or deliberate
conduct during the seizure unreasonably created the need to use such force."). In 2017, the Supreme Court ruled that the Ninth
Circuit's provocation rule was [unconstitutional] in County of Los Angeles v. Mendez, 137 S. Ct. 1539 (2017). The Eleventh
Circuit and the D.C. Circuit have not yet taken a clear position on whether preseizure conduct may be considered in assessing
reasonableness in an officer-involved shooting case.
251

See, e.g., Salim, 93 F.3d at 92 (holding that the officer's "actions leading up to the shooting are irrelevant to the objective
reasonableness of his conduct at the moment he decided to employ deadly force"); Greenridge, 927 F.2d at 792 ("Police officers
are often forced to make split-second judgments - in circumstances that are tense, uncertain, and rapidly evolving - about the
amount of force that is necessary … events which occurred before … are not probative of the reasonableness of [the officer's]
decision to fire the shot.").
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In Cole v. Bone, however, the Eighth Circuit attempted to explain why the jury's focus should only be on the seizure
itself, not the events leading up to the seizure, noting that "the Fourth Amendment prohibits unreasonable seizures,
not unreasonable or ill-advised conduct in general." 252 This attempted explanation, however, merely states a fact the Fourth Amendment prohibits unreasonable seizures - but does not explain why the officer's conduct leading up
to the moment she uses deadly force is not relevant to the reasonableness of the use of deadly force.
The Seventh Circuit in Plakas v. Drinski attempted another explanation:
Our historical emphasis on the shortness of the legally relevant time period is not accidental. The time-frame is a
crucial aspect of excessive force cases. Other than random attacks, all such cases begin with the decision of a
police officer to do something, to help, to arrest, to inquire. If the officer had decided to do nothing, then no force
would have been used. In this sense, the police officer always causes the trouble. But it is trouble which the police
officer is sworn to cause, which society pays him to cause and which, if kept within constitutional limits, society
praises the officer for causing… . We judge the reasonableness of the use of deadly force in light of all that the
officer knew. We do not return to the prior segments of the event and, in light of hindsight, reconsider whether the
prior police decisions were correct. 253
While the Seventh Circuit's explanation is somewhat more fulsome than the Eighth Circuit's, it still does not explain
why an officer's conduct that increased the risk of a deadly confrontation prior to the officer's use of deadly force
should not be considered by the fact finder in assessing the overall reasonableness of the officer's actions.
Other courts do permit consideration of preseizure conduct, recognizing that such conduct is relevant to the
reasonableness of the officer's use of force. 254 [*673] The fact finder is supposed to consider the totality of the
circumstances. What the officer did or failed to do before using deadly force is simply part of that totality of
circumstances.
There is increasing recognition by police chiefs and others that the decisions leading up to the moment that an
officer uses deadly force are relevant to whether the officer's use of deadly force was necessary. As Cathy Lanier,
former Chief of Police for the District of Columbia's Metropolitan Police Department, noted: "The question is not
"Can you use deadly force?' The question is, "Did you absolutely have to use deadly force?' … And the decisions
leading up to the moment when you fired a shot ultimately determine whether you had to or not." 255
The late John F. Timoney, former First Deputy Commissioner of the New York City Police Department, former
Commissioner of Police in Philadelphia, and former Chief of Police in Miami, echoed these concerns, noting:

252

993 F.2d 1328, 1333 (8th Cir. 1993).

253

Plakas, 19 F.3d at 1150.

254

The First, Third, and Eighth Circuits permit consideration of preseizure conduct. See, e.g., Young v. City of Providence, 404
F.3d 4, 22 (1st Cir. 2005) ("The [trial] court did not abuse its discretion in instructing the jury that "events leading up to the
shooting' could be considered by it in determining the excessive force question."); Abraham v. Raso, 183 F.3d 279, 291 (3d Cir.
1999) ("We want to express our disagreement with those courts which have held that analysis of "reasonableness' under the
Fourth Amendment requires excluding any evidence of events preceding the actual "seizure.'"); Gardner v. Buerger, 82 F.3d
248, 253 (8th Cir. 1996) (suggesting the jury should be permitted to draw "reasonable inferences from evidence about events
surrounding and leading up to the seizure" while acknowledging that "unreasonable police behavior before a shooting does not
necessarily make the shooting unconstitutional"); St. Hilaire v. City of Laconia, 71 F.3d 20, 26 (1st Cir. 1995) ("We first reject
defendants' analysis that the police officers' actions need be examined for "reasonableness" under the Fourth Amendment only
at the moment of the shooting… . Once it has been established that a seizure has occurred, the court should examine the
actions of the government officials leading up to the seizure.").
255

Guiding Principles on Use of Force, supra note 201, at 16.
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Too often, we only look at the exact moment when an officer uses deadly force. We also need to "go upstream" and
see whether officers are missing opportunities to de-escalate incidents, in order to prevent them from ever reaching
the point where a use of force is required or justified. 256
While these police chiefs were speaking in the context of training officers to engage in de-escalation strategies, as
opposed to urging legal reform, their comments show an increasing recognition of the important role that preseizure
conduct plays in the decision to use deadly force. Juries in ordinary self-defense cases often consider the
defendant's conduct prior to the confrontation in assessing whether the defendant honestly and reasonably believed
deadly force was necessary to combat an imminent threat of death or serious bodily injury. 257 Juries in officerinvolved shooting cases should be allowed to consider preseizure conduct as well.
The Supreme Court has not yet explicitly addressed the question of whether preseizure conduct of the officer can
be considered, but has suggested [*674] that preseizure conduct should not be considered when assessing
whether an officer's use of force was unreasonable under the Fourth Amendment. 258 In 2017, the Court had the
opportunity to weigh in on this question when ruling on the constitutionality of the Ninth Circuit's provocation rule,
but declined to do so, leaving the issue open for future consideration. 259
4. Imperfect Self-Defense
A fourth way the model statute differs from current law is in its importation of the concept of imperfect self-defense.
In the civilian context, some states have recognized the defense of imperfect self-defense, under which a defendant
charged with murder can be found not guilty of murder but convicted of voluntary manslaughter if he honestly but
unreasonably believed in the need to act in self-defense or used force that was disproportionate to the force
threatened and thus unreasonable. 260 In such cases, the defendant's claim of self-defense is imperfect either
because the defendant cannot show that his belief in the need to act in self-defense was reasonable, a requirement
for a perfect self-defense claim, or because he cannot show his use of deadly force was proportionate to the force
threatened, another requirement of normal self-defense law. Without imperfect self-defense, the jury would need to
choose between finding the defendant guilty of murder or letting the defendant walk.
In an officer-involved shooting case where the officer honestly believed he needed to use deadly force but his belief
was unreasonable, the legally appropriate course of action under current law would be to find the officer guilty of
murder because his claim of justifiable force would not be perfect. A jury, however, may feel this officer is not as
culpable as an officer who intends to kill a suspect without any belief in the need to protect human life. Without an

256

Id. at 47.

257

The consideration of preshooting conduct by a civilian defendant claiming self-defense often arises in the context of initialaggressor rules. See, e.g., Freeze v. State, 491 N.E.2d 202, 204-05 (Ind. 1986); Southard v. State, 422 N.E.2d 325, 331 (Ind.
Ct. App. 1981); Neale v. State, No. 1406, 2015 Md. App. LEXIS 769, at 26-27 (Md. Ct. Spec. App. May 20, 2015); State v.
Edwards, 717 N.W.2d 405, 411-12 (Minn. 2006); State v. Anthony, 319 S.W.3d 524, 529-30 (Mo. Ct. App. 2010); State v.
Salazar, No. 45050-6-I, 2000 Wash. App. LEXIS 2541, 10-11 (Ct. App. Dec. 26, 2000).
258

San Francisco v. Sheehan, 135 S. Ct. 1765, 1777 (2015) (noting that a Fourth Amendment violation cannot be established
based merely on "bad tactics that result in a deadly confrontation that could have been avoided").
259

On March 22, 2017, the Court heard oral argument on whether the Ninth Circuit's provocation rule, which rendered an
otherwise reasonable use of force unreasonable if an officer intentionally or recklessly provoked the violent confrontation through
an independent Fourth Amendment violation, comported with the Fourth Amendment. County of Los Angeles v. Mendez,
SCOTUSBlog, http://www.scotusblog.com/case-files/cases/county-of-los-angeles-v-mendez/ (last visited Jan. 21, 2018). On May
30, 2017, the Court held that the provocation rule did not comport with theFourth Amendment. County of Los Angeles v.
Mendez, 137 S. Ct. 1539, 1547 (2017) (explicitly declining to address whether the fact finder can take account of any
unreasonable police conduct prior to the use of force).
260

See, e.g., In re Christian S., 872 P.2d 574, 575 (Cal. 1994).
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imperfect self-defense doctrine, a jury may acquit the officer who honestly, but unreasonably, believed he was
acting justifiably rather than find him guilty of murder. An acquittal, however, would be an unsatisfying result to the
family and friends of the victim. The imperfect self-defense doctrine allows the jury to hold the officer accountable
for the death he caused yet not label the officer a murderer.
While some may be dismayed that an imperfect self-defense type of option would allow the officer to receive a
lighter punishment than if he were convicted of murder, the fact is that many officers are currently not even indicted,
and [*675] those who are indicted are often found not guilty. 261 This may be because when faced with an all-ornothing choice between finding the officer guilty of murder or finding the officer not guilty, the jury may feel a notguilty verdict is the better choice. 262
B. Applying the Model Legislation
In this Part, I will use the Tamir Rice case to show how the model statute might be applied to an actual case.
1. Tamir Rice
At approximately 3:20 PM on November 22, 2014, an individual in Cleveland, Ohio called 911 to report that there
was a "guy with a pistol" in the park by the West Boulevard Rapid Transit Station, pointing it at people. 263 At 3:26
PM, the 911 dispatcher requested an available unit to respond to a Code 1 at the Cudell Recreation Center. 264
Officers Frank Garmback and Timothy Loehmann advised the dispatcher that they were able to respond. 265 The
two officers were in a fully marked patrol car and both officers were in uniform. 266 Officer Garmback drove the
patrol car, and Officer Loehmann was in the front passenger seat. 267 The 911 dispatcher told the officers:
It's at Cudell Rec Center, 1910 West Boulevard, 1-9-1-0 West Boulevard … [The caller] said in the park by the
youth center there's a black male sitting on a swing. He's wearing a camouflage hat, a gray jacket with black
sleeves. He keeps pulling a gun out of his pants and pointing it at people. 268
The 911 dispatcher did not tell the officers that the caller had also said the gun was "probably fake" and the
suspect was "probably a juvenile." 269
The officers arrived at the scene at approximately 3:30 PM. 270 At that time, Tamir Rice, a twelve-year-old African
American male, was sitting by himself at a gazebo. 271 According to surveillance video, at 3:30:13 PM, Rice stood
up and took three or four steps in the direction of the approaching police car. 272 His hands were out of his pocket
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Matt Ferner & Nick Wing, Here's How Many Cops Got Convicted of Murder Last Year for On-Duty Shootings, Huffington
Post
(Jan
13,
2016,
11:34
AM),
http://www.huffingtonpost.com/entry/police-shootingconvictions_us_5695968ce4b086bc1cd5d0da.
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Id.

263

Report by S. Lamar Sims, Esq. to the Office of the Prosecuting Attorney on the officer involved shooting of Tamir Rice on
November 22, 2014, at 2-5 (Oct. 6, 2015).
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Crawford, supra note 224, at 1.
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Id.
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Sims, supra note 263, at 7.
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Id. at 6.
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Id.
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Id. at 5.
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Id. at 7.
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Id.
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and midway between his waist and chest. 273 As the [*676] patrol car came to a stop near the gazebo, Rice's
hands dropped to his waistband area. 274 At 3:30:23 PM, Officer Loehmann opened the passenger door of the
patrol car, firing his gun twice at Rice. 275 After Rice fell to the ground, Officer Loehmann moved rapidly around the
back of the patrol car to a position behind the rear of the patrol car on the driver's side with his weapon drawn and
aimed in Rice's direction. 276 At about the same time, Officer Garmback got out of the patrol car with his weapon
drawn and moved around the front of the patrol car to a position near the front-right bumper. 277 Both officers
arrived at their positions of cover at 3:30:32 PM. 278 "The surveillance video shows that the critical events took
place in less than ten seconds." 279
The Office of the Prosecuting Attorney for the City of Cleveland, Ohio retained two experts to review the case and
render an opinion as to whether Officer Loehmann's use of deadly force was reasonable or excessive. 280 Both
experts evaluated Officer Loehmann's use of deadly force under the constitutional standard, applying Graham v.
Connor rather than Ohio's law regarding the use of force in self-defense. 281 Both concluded that Officer
Loehmann's use of deadly force was reasonable and therefore justified. 282 These reports were presented to a
grand jury, which declined to indict Officer Loehmann. 283 I review [*677] one of these reports below - the report
that provides the most detailed explanation supporting the conclusion that Officer Loehmann's use of deadly force
was reasonable under U.S. Supreme Court precedents.
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Id.
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Id.
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Id.
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Id.; see also Timothy J. McGinty, Cuyahoga County Prosecutor's Report on the November 22, 2014 Shooting Death of
Tamir Rice 4, 31 (noting that Officer Loehmann fired at Rice twice, hitting him once).
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Sims, supra note 263, at 7.
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Id.
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Id.
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Id. For a video of the shooting, see Tamir Rice: Police Release Video of 12-year-old's Fatal Shooting - Video, Guardian
(Nov. 26, 2014, 6:07 PM), https://www.theguardian.com/us-news/video/2014/nov/26/cleveland-video-tamir-rice-shooting-police.
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See Crawford, supra note 224, at 1; Sims, supra note 263, at 1.
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Crawford, supra note 224, at 2 ("The only constitutional provision at issue when law enforcement officers seized an
individual by using deadly force is … the Fourth Amendment … ."); Sims, supra note 263, at 10 ("Where issues arise regarding
the criminality of use of force by police officers, Ohio courts have looked to Federal constitutional analysis and principles.").
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Crawford, supra note 224, at 7 ("It is my conclusion that Officer Loehmann's use of deadly force falls within the realm of
reasonableness under the dictates of the Fourth Amendment."); Sims, supra note 263, at 14 ("I conclude that Officer
Loehmann's belief that Rice posed a threat of serious physical harm or death was objectively reasonable as was his response to
that perceived threat.").
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Teddy Cahill et al., Calls for Calm After Grand Jury Declines to Indict Officers in Death of Tamir Rice, Wash. Post (Dec. 29,
2015),
https://www.washingtonpost.com/news/post-nation/wp/2015/12/28/tamir-rice-grand-jury-announcement-expectedmonday/. It is interesting that the prosecutor presented these two reports, which cleared the officers of any wrongdoing, to the
grand jury. Ordinarily, the prosecutor leading a grand jury proceeding presents evidence that supports an indictment, not
evidence that suggests the defendant is innocent. While some states require the prosecutor to present exculpatory evidence to
the grand jury, the U.S. Supreme Court has held that a prosecutor has no constitutional duty to present exculpatory evidence to
the grand jury.United States v. Williams, 504 U.S. 36, 55 (1992). Likewise, in Ohio, there is no law requiring the prosecutor to
present exculpatory evidence to the grand jury. See State v. Ball, 595 N.E.2d 502, 503 (Ohio Ct. App. 1991) ("R.C. 2939.01, et
seq. imposes no statutory duty upon the prosecutor to present exculpatory evidence to the grand jury."). One appellate court in
Ohio, however, has held that "in the interest of justice, if the prosecuting party is aware of any substantial evidence negating guilt
he should make it known to the grand jury, at least where it might reasonably be expected to lead the jury not to indict." Mayes v.
City of Columbus, 664 N.E.2d 1340, 1348 (Ohio Ct. App. 1995).
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2. Kimberly A. Crawford's Report
Crawford, a retired FBI Special Agent previously assigned to the Legal Instruction: Unit, starts her report by noting
that the Fourth Amendment does not require a law enforcement officer to be correct, but only requires that he act
with objective reasonableness. 284 She also notes that in Graham v. Connor, the Supreme Court specified that the
assessment of whether an officer's use of force is reasonable must be viewed "from the perspective of a reasonable
officer at the scene, rather than with the 20/20 vision of hindsight." 285 Crawford emphasizes that the relevant facts
are only those facts known to the officer at the time the officer made the decision to use force. 286 Crawford notes
that information acquired after the shooting, including the fact that Rice was twelve years old and that the weapon in
question was an airsoft gun, not a real gun, is not relevant to a constitutional review of Officer Loehmann's actions.
287 Likewise, the 911 caller's comments to the dispatcher speculating that the individual he was calling about might
have been a minor and that the weapon in question was probably fake should not be considered because this
information was not conveyed to the officers who responded to the 911 dispatcher's call for help. 288
a. Threat Identification and Action v. Reaction
Applying the concepts of threat identification and action v. reaction discussed above,
Officer Loehmann's "response was a reasonable one." 290 Crawford explains:

289

Crawford found that

When Officers Garmback and Loehmann arrived on the scene, Officer Loehmann was on the passenger side of the
vehicle which was within close proximity to Rice. At the time, Rice was reportedly armed with a handgun, and
Officer Loehmann was without cover. Following universal training and procedures, Officer Loehmann's attention
would be focused on Rice's hands as they moved towards his waist band and lifted his jacket. Unquestionably, the
actions of Rice could reasonably be perceived as a serious threat to Officer Loehmann. Waiting to see if Rice came
out with a firearm would be contrary to action versus reaction training. Considering Officer Loehmann's close
proximity to Rice and lack of cover, the need to react quickly was imperative. Delaying the use of force until Officer
Loehmann [*678] could confirm Rice's intentions would not be considered a safe alternative under the
circumstances. 291
b. Age
Crawford also discusses the fact that Tamir Rice was only twelve years old at the time of the shooting. Crawford
notes that both officers said they thought Rice was in his late teens or early twenties. 292 Empirical research
suggests a common tendency by both civilians and police officers to overestimate the age of Black youths. 293
Crawford opines that whether Rice looked his age or not is irrelevant in the assessment of the reasonableness of
Officer Loehmann's use of force. 294 She explains that "[a] twelve-year-old with a gun, unquestionably old enough
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Crawford, supra note 224, at 2 ("It is significant that the Fourth Amendment does not require a law enforcement officer to be
right when conducting a seizure. Rather, the standard is one of objective reasonableness.") (emphasis in original).
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Crawford, supra note 224, at 4.
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Goff et al., supra note 46, at 532, 535. Most of the photos of Tamir Rice in the news media depict a thin, youthful looking
boy. At the time he was shot, Rice was 5 foot 7 inches tall and approximately 200 pounds. Sims, supra note 263, at 9.
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to pull a trigger, poses a threat equal to that of a full-grown adult in a similar situation." 295 Crawford then discusses
the use of interactive video scenarios to train FBI agents on the Department of Justice's use-of-deadly-force policy.
296 One of these scenarios requires the agent to confront a mildly handicapped fifteen-year-old with a gun. 297
Most agents focused on the individual's behavior, rather than his apparent disability or age. 298 The few agents
who did take note of the subject's age or disability, and consequently hesitated to use deadly force, were not able to
react in a timely manner when the subject quickly raised the gun and fired several shots. 299 The point of this
training scenario, Crawford notes, was to illustrate that a firearm in the hands of any person capable of pulling the
trigger can pose a serious threat regardless of the holder's physical or mental development. 300
c. Toy Gun
Crawford also addresses the fact that Rice was in possession of an airsoft gun, not a real handgun, in her report.
Crawford explains that this after-acquired fact is not relevant to whether the officer's decision to use deadly
force was reasonable in the moment since the officer did not have any information to suggest that the weapon was
anything but a real handgun. 302 Apparently, at some point before the day in question, the gun, which belonged to
Rice's friend, had been broken and was fixed by the friend's father, but the father was unable to [*679] get the
orange safety tip back on the end of the muzzle. 303 Therefore, the gun that Rice had in his possession the day he
was shot did not have the orange safety tip that would have indicated to officers that it was a toy gun. At least one
witness (other than the person who called 911) thought the gun was a real gun until Rice showed her the little green
plastic balls that he was using as ammunition. 304
301

Special Agent Crawford's report is extremely persuasive. It is true that when assessing the reasonableness of an
officer's use of force, only the facts known to the officer or the facts that the officer should have known at the time
are relevant. It is not fair to consider facts acquired after the incident. It is also true that officers are trained to
recognize threats that the ordinary civilian might not recognize. 305 It is true that it takes time to recognize a
threatening action, calculate possible responses to that threat, and then act. 306 Under current Supreme Court law
on when the use of force is unreasonable or excessive and thus unconstitutional, Crawford's analysis is largely
correct.
Under my model statute, however, a jury could reach a different conclusion. Recall that under my model statute, the
jury would be permitted to consider any preseizure conduct by the officer or officers involved that increased the risk
of a deadly confrontation in assessing whether their actions were reasonable. In this case, the video surveillance
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Lee, Race, Policing and Lethal Force, supra note 18, at 169 (noting that studies have found police officers are better than
ordinary civilians at recognizing whether or not an individual has a gun).
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See Blair et al., supra note 214, at 336.
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shows that Officer Garmback drove right up to the gazebo where Rice was sitting, putting Officer Loehmann in a
very dangerous position. 307 Officer Loehmann exited the car, even though by doing so, he put himself in a very
vulnerable position without cover and increased the risk that deadly force would be necessary to protect his safety.
308 The jury would also be permitted to consider whether the officers could have but did not engage in any deescalation measures. Here, one might argue that Officer Garmback could have stopped the patrol car further away
so both officers could have gotten out of the patrol car and taken cover before engaging with Rice. If Officer
Garmback had stopped the patrol car further away from Rice, the officers could have tried to talk with Rice instead
of immediately firing upon him. They could have asked or told him to drop the gun and walk away from it with his
hands above his head. 309 In this case, while it appeared that Rice had a real gun, the officers never ordered him
to drop it.
A prosecutor could argue that a reasonable officer would have known, and Officer Garmback should have known,
that driving the patrol car within a few feet of an individual with a gun would leave his partner vulnerable and without
[*680] cover. Both officers knew, or should have known, that it would be wise to take cover, then try to talk with
Rice and encourage him to drop the gun, but they did not take these actions prior to the fatal shooting. 310 If they
had, perhaps they would have realized from his voice that Rice was not an adult. In light of the objective facts, a
jury could conclude that the officers' actions were not reasonable even though it may have been reasonable at the
moment Officer Loehmann shot Rice for him to believe it was necessary to do so to protect himself from a threat of
death. 311
Not mentioned in either Crawford's nor Sims's report, but found in Cuyahoga County Prosecutor Timothy J.
McGinty's report on the November 22, 2014 shooting death of Tamir Rice, is the fact that it had recently snowed
and the ground was wet and covered with wet leaves and snow. 312 McGinty noted, "Due to the conditions, the
police car slid about 40 feet and stopped right in front of the gazebo. Simultaneously with the car sliding, Tamir took
a couple of steps northwest toward the open field, and then approached the sliding police car." 313 This additional
information changes the equation, suggesting Officer Garmback should not be faulted for putting his partner in a
vulnerable and dangerous situation if he did not intentionally drive the patrol car right up to the gazebo. A jury with
this additional information about the wet, slippery road conditions described in Prosecutor McGinty's report could
decide that the officers believed and acted reasonably.
Under my model statute, it would be up to the jury to decide whether, under the totality of the circumstances, the
officer or officers in question believed and acted reasonably. It is appropriate in cases involving contested facts for a
jury to decide such matters. In some cases, we may not like what the jury decides, but it is the jury's prerogative, as
the conscience of the community, to make these difficult decisions.
Another piece of information that Crawford did not address in her report was the fact that, prior to joining the
Cleveland Police Department, Officer Loehmann "had resigned from another department after being found unfit for
duty and recommended for dismissal." 314 Apparently the Deputy Chief from the Independence, Ohio Police
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See Sims, supra note 263, at 13 (noting that the police car driven by Officer Garmback stopped within just ten feet of Rice).
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Id. at 12.
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One might object that this sounds like a lot of Monday-morning quarterbacking, which is precisely what the Graham v.
Connor court warned was not appropriate. Graham v. Connor, 490 U.S. 386, 396-97 (1989). Juries, however, are tasked with
looking at the totality of the circumstances in assessing whether those circumstances support a finding that the officer's use of
force was reasonable, and it is the job of the attorneys to explain to the jury which facts are or are not relevant.
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Officer Loehmann shot Rice within seconds of exiting the patrol car. Sims, supra note 263, at 7.
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Under my proposal, if the officers were charged with murder, the jury could return a verdict of not guilty of murder, but guilty
of voluntary manslaughter if the officers' beliefs were reasonable but their actions were unreasonable.
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Timothy J. McGinty, Cuyahoga County Prosecutor's Report on the November 22, 2014 Shooting Death of Tamir Rice 4.
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Department felt Loehmann was so unfit to be a police officer that he wrote, "I do not believe time, nor training, will
be able to [*681] change or correct these deficiencies." 315 Four other police departments rejected Officer
Loehmann before the Cleveland Police Department hired him. 316 On May 30, 2017, the Cleveland Police
Department fired Officer Loehmann for lying on his application. 317
C. Possible Objections

314

James
Downie,
Lessons
of
Tamir
Rice's
Death,
Chi.
Trib.
(Jan.
4,
2016,
8:50
AM),
http://www.chicagotribune.com/news/opinion/commentary/ct-tamir-rice-police-shootings-20160104-story.html; see also Roger
Goldman, Importance of State Law in Police Reform,60 St. Louis U. L.J. 363, 372 (2016). Roger Goldman points to the "need for
a way to track law enforcement officers who have engaged in serious misconduct so that a department will not unknowingly hire
an unfit officer." Id. at 383. He notes that "there is a databank, the National Decertification Index (NDI), which is administered by
the International Association of Directors of Law Enforcement Standards and Training (IADLEST)" and that "the executive
directors of all the state POSTs may query the NDI" and "authorize law enforcement agencies in their states to access the NDI."
Id.
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Goldman, supra note 3, at 372. Approximately four months after the Independence Police Department hired Officer Timothy
Loehmann, Deputy Chief Jim Polak wrote a memorandum to the Human Resources Director, recommending Loehmann's
dismissal. Memorandum from Deputy Chief Jim Polak on Patrolman Loehmann to Human Resources Director Lubin 4 (Nov. 29,
2012), http://www.documentcloud.org/documents/1374235-independence-timothy-loehmann-response-to.html#document/p56.
Deputy Chief Polak based his recommendation for dismissal on four incidents that occurred during Loehmann's short period of
employment, stating that they demonstrated "a pattern of a lack of maturity, indiscretion and not following instructions." Id. at 2.
The first incident occurred during firearms qualification training, where Loehmann was "distracted and weepy," and "could not
follow simple directions, could not communicate clear thoughts nor recollections, and his handgun performance was dismal." Id.
at 1. Loehmann suffered an "emotional meltdown" and was sent home early because he was unable to continue with the
training. Id. Loehmann also stated that he did not have any friends and had cried over his girlfriend "every day for four months."
Id. The second incident occurred when Loehmann was issued his firearm and was told that it needed to be secured in his locker
while he was not working. Id. at 2. When asked if he had a lock, Loehmann replied that he did. The next day, however, Sergeant
Tinnirello noticed that Loehmann's locker did not have a lock on it. Id. When Tinnirello asked Loehmann why there was not a
lock on his locker, Loehmann replied that he did have a lock, but did not have time to put it on the locker because he left it at
home, and therefore left his firearm unsecured in his locker overnight. Id. The third incident occurred when Sergeant Tinnirello
told Loehmann to sit in the dispatch center as part of his orientation. Id. Shortly after giving these instructions, Tinnirello found
Loehmann in the patrol room, and when he asked him why he was not in the dispatch center, Loehmann replied that the
dispatchers told him he was done and to go upstairs. Id. Loehmann later confessed to Tinnirello that he had lied - the
dispatchers never told him to go upstairs; he went on his own. Id. The final incident took place when Sergeant Tinnirello issued
Loehmann his bulletproof vest and told him to wear it in order to get used to it. Id. About a half hour later, Tinnirello found
Loehmann with the vest off, and when questioned, Loehmann stated that he took it off because he was "too warm." Id. Deputy
Chief Polak recommended Loehmann for dismissal in light of these occurrences, stating that Loehmann displayed a "dangerous
lack of composure during live range training," and an inability to manage personal stress. Id. at 4. Before Loehmann could be
dismissed from his position, he resigned from the Independence Police Department, citing "personal reasons" as the cause for
his resignation. Letter from Timothy Loehmann to Jim Polak, Deputy Chief, Independence Police Department (Dec. 5, 2012),
http://www.documentcloud.org/documents/1374235-independence-timothy-loehmann-response-to.html#document/p7.
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Downie, supra note 314; see also Goldman, supra note 3, at 382 (proposing that every state enact a "comprehensive law
that takes away the ability of unfit officers to continue in law enforcement").
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Lindsey Bever & Wesley Lowery, Cleveland Police Officer Who Fatally Shot 12-Year-Old Tamir Rice Is Fired-But Not for the
Killing, Wash. Post (May 30, 2017), https://www.washingtonpost.com/news/post-nation/wp/2017/05/30/cleveland-police-officerwho-fatally-shot-12-year-old-tamir-rice-is-fired/?utm_term=.fcb228c66805 ("[Loehmann] concealed key details about his nearfiring from another local police department and his failed attempts to be hired at several other departments before applying to
work for the Cleveland police."); Adam Ferrise, Cleveland Officer Timothy Loehmann Fired in Wake of Tamir Rice Shooting,
Cleveland.com (May 30, 2017),http://www.cleveland.com/metro/index.ssf/2017/05/cleveland_officer_timothy_loeh_1.html; Jason
Hanna & Amanda Watts, Tamir Rice Shooting Probe: 1 Officer Fired, 1 Suspended, CNN (May 30, 2017),
http://www.cnn.com/2017/05/30/us/cleveland-tamir-rice-police-officers-disciplined/ (noting that Loehmann failed to mention on
his application form that he would have been fired if he had not resigned from the Independence Police Department and did not
disclose that he had failed a written exam while applying for a job with the police department in Maple Heights).
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My model statute will likely be resisted for a number of reasons. Below, I outline some of the expected objections to
my proposal and my responses to those objections.
[*682]
1. The Model Legislation Encourages Jurors to Second-Guess Police Officers with the Advantage of Hindsight
One objection that might be lodged against my proposal is that, by explicitly directing jurors to consider whether the
officer engaged in de-escalation measures, including the use of less deadly alternatives, prior to using deadly force,
the model legislation encourages jurors to engage in Monday-morning quarterbacking, or second-guessing, of
police officers. My response to this objection is that jurors in all cases involving claims of self-defense or defense of
others, which is the essence of a police officer's claim of justifiable force, engage in an after-the-fact assessment of
the facts.
To mitigate the possibility of unfair second-guessing, my model statute, like current law, has the jury assess the
reasonableness of the officer's use of deadly force from the perspective of a reasonable officer in the defendant
officer's shoes. This means that only the facts and circumstances known to the officer at the time are relevant.
Information acquired afterwards is not relevant if the defendant officer did not know, or have reason to know of,
such information at the time.
2. States Should Be Free to Adopt Their Own Rules
Another objection to my proposal might be called a federalism objection. One concerned about federal restrictions
on states' rights might argue that states should be free to adopt their own rules regarding when a law enforcement
officer's use of deadly force is justified. Each state is primarily responsible for the health, safety, and welfare of its
residents. A state may have special concerns that support a different set of rules than the rules that are adopted in
another state.
This objection is misplaced. My proposal does not prohibit states from adopting their own laws regarding the use of
deadly force by law enforcement officers. My proposal is not a federal statute that would govern in all states. My
model statute is offered simply as a model for states to follow if they so choose. As a matter of policy, I think my
model statute is better than existing state statutes on police use of force, and I would support federal legislation
based on my model statute, but since I am proposing a model statute, not a federal statute, states would remain
free to adopt or reject my model statute.
3. As a Model Statute, the Proposed Reform Has No Teeth.
A third objection that might be lodged against my proposal is that, as a model statute, it would have no teeth.
Indeed, one might ask, what incentive would state legislators have to pass legislation that might be viewed as
making it more difficult for police officers to do their jobs? A vote for such legislation might be perceived as being
"soft on crime."
[*683] I admit that given the current political climate, the chances of state legislatures adopting my model
legislation are fairly slim. Nonetheless, many Americans are troubled by the spate of police shootings that have
largely impacted Black individuals. 318 The time has come for state legislators to step up to the plate and do what
they can to try to reduce the loss of life that occurs when police use deadly force in cases where they could have
taken steps to avoid the loss of life. Legislators can address this pressing problem by enacting my model statute.
319
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Mazzone & Rushin, supra note 3, at 266-67 ("Today, across the political spectrum is deep and widespread concern about
abusive police practices and their impact upon racial minorities.").
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Passing such legislation might be difficult, however, because of resistance from powerful police unions. See Kate Levine,
Police Suspects, 115 Colum. L. Rev. 1197 (2016); L. Song Richardson & Catherine Fisk, Police Unions, 85 Geo. Wash. L. Rev.
712 (2017); Stephen Rushin, Police Union Contracts, 66 Duke L.J. 1191 (2017).
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4. The Model Legislation Is Too Complicated for the Average Juror to Understand.
A fourth objection that might be lodged against my proposed model legislation is that it is too complicated for the
average juror to follow. Jury instructions need to be short and simple. One opposed to my model statute might
argue that it complicates the inquiry into whether an officer's use of deadly force was justified and makes it more
difficult for jurors to do their job.
While I agree that short and simple is usually the best policy when it comes to jury instructions, I do not think my
model legislation makes it too difficult for the average juror to assess whether a police officer was justified in the use
of deadly force when a person has been killed. By listing just three factors that the jury should consider, my model
legislation provides more guidance than current use-of-force statutes, which simply tell jurors to assess whether the
officer's belief in the need to use deadly force was reasonable. By disaggregating beliefs from actions, and requiring
jurors to find that the officer's beliefs and actions were both reasonable, my model legislation makes explicit the
normative inquiry that is merely implicit in most current statutes. The officer's actions must have been proportionate,
necessary, and appropriate under the circumstances. Rather than complicating matters, the model statute brings
clarity to the table.
The problem with current police use-of-force statutes is that they provide no guidance to jurors with regard to when
an officer's use of force is or is not reasonable, simply leaving it up to jurors to decide this difficult question on their
own. The model legislation provides jurors with much-needed guidance, using clear and simple language that the
average layperson can understand.
5. Police Officers Need Bright-Line Rules.
A related objection is the argument that police officers need clear, bright-line rules to guide their decisions in the
field, especially in tense, rapidly evolving situations involving suspects who are threatening the officer or others with
[*684] death or serious bodily injury. 320 The Supreme Court itself has recognized that "it is sometimes difficult for
an officer to determine how the relevant legal doctrine … will apply to the factual situation the officer confronts." 321
As the Court has noted:
A highly sophisticated set of rules, qualified by all sorts of ifs, ands, and buts, and requiring the drawing of subtle
nuances and hairline distinctions, may be the sort of heady stuff upon which the facile minds of lawyers and judges
regularly feed, but they may be "literally impossible of application by the officer in the field." 322
My response to this objection is that current law does not provide police officers with a clear, bright-line rule. Most
use-of-force statutes utilize a reasonableness standard that is open-ended and subject to interpretation. By
providing a list of factors that can inform the reasonableness inquiry, my model statute provides officers with more
guidance than current use-of-force statutes. I acknowledge that my model statute does not provide bright-line rules
for either police officers or jurors, but this is because I believe it important that the jury retain discretion to consider
the facts and circumstances and render a verdict without being directed to find either for or against the officer.
6. Preseizure Conduct Should Not Be Considered.
Another possible objection to my proposal is the argument that juries should not be allowed to consider preseizure
conduct. As noted above, the term "preseizure conduct" is used to refer to conduct by the officer prior to the
shooting that helped create the dangerous situation or increased the likelihood that deadly force would need to be
320

A recent national survey of 450 law enforcement leaders across the country found that when it came to external regulation of
law enforcement, simplicity and safety were two of their top most important concerns. Stephen Rushin & Roger Michalski,
Constitutional Policing and Compromise (unpublished manuscript) (on file with author).
321

322

Mullenix v. Luna, 136 S.Ct. 305, 308 (2015) (quoting Saucier v. Katz, 533 U.S. 194, 205 (2001)).

New York v. Belton, 453 U.S. 454, 458 (1981) (quoting Wayne R. LaFave, "Case-by-Case Adjudication" Versus
"Standardized Procedures": The Robinson Dilemma, 1974 Sup. Ct. Rev. 127, 142).
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used to protect the officer or others. As mentioned above, whether the jury should be allowed to consider
preseizure conduct is an issue that has split the courts. 323
My response to this objection is that, as long as reasonableness is the standard used to assess whether an officer's
use of force was justified, it makes sense to permit the jury to consider preseizure conduct as part of the totality of
the circumstances. Reasonableness standards are purposely open-ended to allow consideration of all the facts and
circumstances. Whether the officer engaged in conduct prior to the shooting that increased the risk of a deadly
confrontation is relevant to whether the officer acted reasonably. As one court explained:
We do not see how these cases [that preclude consideration of preseizure conduct] can reconcile the Supreme
Court's rule requiring examination of the "totality of the circumstances" with a rigid rule that excludes all context and
causes prior to the moment the seizure is finally accomplished. [*685] "Totality" is an encompassing word. It
implies that reasonableness should be sensitive to all of the factors bearing on the officer's use of force. 324
It is important to remember that even if an officer acted negligently or violated police procedures, and thereby
increased the risk of a deadly confrontation, this would not preclude a jury from finding that the officer's use of force
was reasonable. For example, in Greenidge v. Ruffin, a female police officer in plain clothes observed a man and a
woman engaging in an act of prostitution in a car. 325 With her police badge hanging from her neck, the officer
opened the car door with one hand, identified herself as an officer, and ordered the two passengers to place their
hands in plain view. 326 When neither complied, the officer pointed her revolver into the vehicle and repeated her
order. 327 When the male passenger reached for a long cylindrical object behind the seat, the officer thought he
was reaching for a shotgun and fired her weapon at him, striking him in the jaw and causing permanent injury. 328
The long cylindrical object he was reaching for turned out to be a wooden nightstick. 329
The man brought suit against the officer, alleging that the use of deadly force during the arrest for prostitution was
unreasonable and in violation of his constitutional rights. 330 At trial, the court excluded evidence of the officer's
alleged violation of standard police procedure for nighttime prostitution arrests, which, if followed, would have
entailed employing proper backup and using a flashlight. 331 The plaintiff alleged that the officer's preseizure
conduct in violation of police procedure recklessly created a dangerous situation. 332 The Fourth Circuit affirmed
the trial court's decision to exclude the evidence of the officer's preseizure conduct, finding it irrelevant and thus
inadmissible. 333 The court explained, "We are persuaded that events which occurred before Officer Ruffin opened
the car door … are not probative of the reasonableness of Ruffin's decision to fire the shot." 334
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Under my model statute, the trial court would have to allow the jury to consider the officer's alleged violation of
police procedure in assessing the reasonableness of her use of deadly force. Such consideration would not likely
change the outcome. The fact that the officer failed to use a flashlight or employ backup did not make her decision
to use deadly force unreasonable when both passengers refused to comply with her order to show their hands and
the male passenger started reaching for a long, cylindrical object behind him that could have been a shotgun or
rifle.
[*686] One might wonder why courts should allow juries to consider this kind of preseizure conduct if such
consideration would be unlikely to alter the verdict? One should permit the jury to consider preseizure conduct even
though it might not make a difference in this case because it might make a difference in another case. As a general
matter, giving the jury more, rather than less, information will help them make better decisions.
There are a few additional reasons why it makes sense to permit juries to consider preseizure conduct. First, juries
in ordinary self-defense cases involving the deployment of deadly force are permitted to consider events preceding
the use of deadly force, including anything the defendant did that might have created the dangerous situation or
increased the likelihood of a deadly confrontation. 335 For example, during the 2013 murder trial of George
Zimmerman, the Neighborhood Watch person who shot and killed Trayvon Martin, an African American teenager,
the prosecution was allowed to bring up the fact that Zimmerman, the defendant in that case, ignored a 911
dispatcher's suggestion that he stay in his car and wait for police. 336 If juries in ordinary self-defense cases are
allowed to consider the preseizure conduct of civilian-defendants that increased the likelihood of a violent
confrontation, juries in officer-involved shooting cases should also be allowed to consider the preseizure conduct of
the officer-defendant that increased the likelihood of a violent confrontation.
Second, jurors in officer-involved shooting cases are allowed to consider the preseizure conduct of the victimsuspect in assessing the reasonableness of the officer's use of force. 337 If jurors can consider the preseizure
conduct of the victim, they should be allowed to consider the preseizure conduct of the officer-defendant as well. It
is not fair to allow consideration of the victim's preseizure conduct and disallow consideration of the officerdefendant's preseizure conduct.
7. The Model Statute Goes Beyond What Is Required of Ordinary Civilians Claiming Self-Defense.
Another possible objection is that my model statute goes beyond what is required of ordinary civilians in selfdefense cases. Current self-defense law focuses on the reasonableness of the civilian's belief in the need to act in
self- [*687] defense and does not separately require an inquiry into the reasonableness of the civilian's actions.
I have three responses to this objection. First, unlike ordinary civilians, police officers are entrusted with the power
to use force against the citizenry for the citizenry's protection. When an officer allegedly abuses that power, that
officer should be held to a higher standard than ordinary civilians.
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Second, even though self-defense doctrine in most states explicitly focuses on whether the individual reasonably
believed in the need to use force, whether the individual's actions were reasonable is an implied requirement. In
order to be found not guilty on self-defense grounds, one who uses deadly force in self-defense must have
reasonably believed it was necessary to use deadly force to protect against an imminent threat of death or serious
bodily injury. In other words, one's use of force must have been necessary as well as proportionate. I have
elsewhere proposed that self-defense doctrine explicitly require a finding that one's actions as well as one's beliefs
were reasonable. 338 Here, I am proposing the same explicitness in the police use-of-deadly-force context.
Third, my model statute simply encourages the fact finder to engage in the same kinds of inquiries that jurors in
self-defense cases consider. In assessing necessity, jurors in ordinary self-defense cases often consider whether
there were less deadly alternatives available to the defendant. In assessing proportionality, jurors in ordinary selfdefense cases involving the use of deadly force often consider whether the victim posed a threat of death or serious
bodily injury. In deciding questions regarding whether the defendant was the initial aggressor, jurors in ordinary selfdefense cases often consider the preseizure conduct of the defendant. The questions that my model statute
encourages jurors to ask in officer-involved shooting cases are similar to the questions jurors in ordinary selfdefense cases usually consider.
8. Why Not a Civil Remedy?
Some might object to my proposal on the ground that a civil remedy would be a much better way to effectuate
police reform than model legislation on police use of force. As noted by my colleague Mary Cheh over twenty years
ago, a civil remedy would provide the victim or his or her estate a number of advantages over criminal prosecution:
First, a victim of police misconduct can sue on his or her own behalf and need not await the government's decision
to go forward. Second, an injured party need not overcome the heightened procedural protections afforded the
criminally accused. For example, a plaintiff can prevail under a preponderance of evidence standard rather than
proof beyond a reasonable doubt. Third, … the civil law provides compensation to victims who have been harmed
by police misconduct. Recompense is beneficial in itself, and damage awards can spur reform if the costs of
misbehavior are big. 339
[*688] I considered adding language to my model statute that would grant victims of unjustified police use of
deadly force a civil remedy, but decided against doing so because my area of expertise is criminal, not civil, law. As
noted at the beginning of this Article: , I believe reform of policing practices must be multifaceted. I am not opposed
to civil remedies, but I leave the drafting of such proposals to others who have more expertise on such matters.
9. The Proposed Reform Would Provoke Civil Unrest
Another objection to my proposed reform is that by making it easier to convict police officers who assert a use of
force defense, the reform would increase the number of criminal prosecutions of police officers but not necessarily
result in more convictions, leading to more civil unrest. Police officers by and large would still be found not guilty
because judges and juries would still favor police officers regardless of changes to the law. 340 The more police
officers are prosecuted but not convicted, the more angry certain segments of the population (those concerned
about police misconduct, those concerned about police overreach, those concerned about police killings of Black
and Brown individuals, etc.) will become. The widespread unrest in St. Louis, Missouri following the not guilty
verdict in September 2017 in the case of James Stockley, a White former police officer, charged with murder in the
2011 shooting of Anthony Lamar Smith, a twenty-four-year-old Black man, provides an example of how a not guilty
verdict seen as unjust by the community can result in widespread protests that can turn violent. 341 Rather than
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help bridge relations between police and the community, criminal prosecutions of police officers that end in
acquittals can exacerbate existing tensions between the community and the police. 342
I agree that my proposed reform has the potential to provoke civil unrest, which would not be a good thing. One of
the biggest impediments to successful reform is the distrust that currently exists between certain communities and
the police. It is critically important that we build trust between community members and the police and between
police and the communities they serve. Adopting my [*689] proposed legislation would go a long way towards
encouraging such trust, especially if such legislation brings about significant reductions in officer-involved shootings
of unarmed individuals.
Ultimately, successful police reform requires a shift in cultural norms both within police departments and within
society. The law can help promote change in cultural attitudes, but it is only one vehicle for such change.
10. Officer Lives Will Be Endangered if Officers Hesitate to Act out of Fear of Prosecution.
A final possible objection to my proposal is that by toughening up the legal standard, even slightly, my model
statute will result in more prosecutions and, in turn, more convictions of police officers who use deadly force on the
job. 343 Knowing that they might face criminal prosecution and possible incarceration may discourage police
officers from using deadly force in situations when they should use deadly force, endangering officers and leading
to more officer deaths. 344 This, in turn, will lead to fewer individuals being willing to become police officers,
exacerbating a problem already facing many departments - a shortage of good officers. 345
J. Michael McGuinness, for example, argues that the "increasing criminalization of American policing is among the
most dangerous legal developments in law enforcement jurisprudence in recent decades." 346 McGuinness,
however, fails to recognize that there has actually been very little reform of state use-of-force statutes. Nonetheless,
this is perhaps the hardest objection to counter because it is true that a change to the legal standard will likely have
an impact "on the ground" in terms of what officers do. 347 As Rachel Harmon acknowledges, "officers prohibited
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from defending themselves might well become less effective in serving the State if they suffer more injuries when
attacked or become hesitant in carrying out their mission." 348 Similarly, Larry Rosenthal noted that "a regime that
simply exposes officers to an enhanced risk of sanctions when they intervene in the streetscape likely biases
officers toward inaction." 349 Rosenthal argues that making it easier to impose criminal or civil liability on [*690]
police officers is likely to result in overdeterrence or depolicing, i.e. less aggressive enforcement of the criminal
laws, which he suggests may lead potential criminal offenders to commit more crimes. 350
It is important to recognize that officers put their lives on the line for all of us and sometimes need to make splitsecond decisions, 351 relying on the information available to them at the time - decisions that may end up being just
plain wrong when the person they thought was armed turns out to be unarmed - which is why my model statute, like
current law, does not require that the officer be correct in his or her assessment of the threat and allows the jury to
assess the reasonableness of an officer's beliefs and actions from the perspective of a reasonable officer in the
defendant's shoes.
It is also important to recognize that current law has proven inadequate to discourage the use of deadly force in
many situations where it appears such force was not appropriate. The modest change in the legal standard that my
model statute proposes would play an important role in shaping police culture by encouraging officers to engage in
the types of conduct that many police chiefs and others recognize would help reduce the incidents of bad police
shootings. 352 If adopted, my model statute would perform the dual function of encouraging officers to engage in
de-escalation strategies while helping to insulate from criminal liability those officers who do engage in deescalation measures. My model statute would also provide useful guidance to the jury by specifying the factors it
must consider in assessing the reasonableness of an officer's beliefs and actions.
If officers started engaging more frequently in de-escalation strategies, this would buttress police legitimacy in the
public eye. Increased legitimacy would go a long way toward establishing public trust in police, which would help
police officers do their jobs. Rather than overdeter, my model statute should encourage officers in dangerous
situations, where the instinct to self-preserve is strongest, to be more careful before using deadly force.
IV. Conclusion
Our nation's police officers are entrusted with power and authority that the average civilian does not possess.
When an officer uses that power to shoot an individual, that officer's decision to use deadly force should be
carefully evaluated [*691] to ensure that it was the appropriate choice of action under the circumstances. "The use
of force, including deadly force, is at once necessary to achieve law enforcement goals and contrary to the core
mission to protect life." 353 Making sure the law allows police officers to use deadly force only when such force is
necessary and proportionate is critically important, especially today when public confidence in police is at a historic
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low. My model statute responds to the need to restore public trust in police in communities where that trust has
eroded.
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POLICY
This National Consensus Policy on Use of Force is a collaborative effort among 11 of the most
significant law enforcement leadership and labor organizations in the United States (see back panel for list).
The policy reflects the best thinking of all consensus organizations and is solely intended to serve as a
template for law enforcement agencies to compare and enhance their existing policies.

I.

PURPOSE

III. DEFINITIONS

The purpose of this policy is to provide law
enforcement officers with guidelines for the use
of less-lethal and deadly force.

DEADLY FORCE: Any use of force that creates
a substantial risk of causing death or serious
bodily injury.

II. POLICY

LESS-LETHAL FORCE: Any use of force other than
that which is considered deadly force that involves
physical effort to control, restrain, or overcome the
resistance of another.

It is the policy of this law enforcement agency to
value and preserve human life. Officers shall use
only the force that is objectively reasonable to
effectively bring an incident under control, while
protecting the safety of the officer and others.
Officers shall use force only when no reasonably
effective alternative appears to exist and shall
use only the level of force which a reasonably
prudent officer would use under the same or
similar circumstances.
The decision to use force “requires careful attention
to the facts and circumstances of each particular
case, including the severity of the crime at issue,
whether the suspect poses an immediate threat to
the safety of the officer or others, and whether he
is actively resisting arrest or attempting to evade
arrest by flight.”
In addition, “the ‘reasonableness’ of a particular use
of force must be judged from the perspective of a
reasonable officer on the scene, rather than with the
20/20 vision of hindsight…the question is whether the
officers’ actions are ‘objectively reasonable’ in light of
the facts and circumstances confronting them.”1
This policy is to be reviewed annually and any
questions or concerns should be addressed to the
immediate supervisor for clarification.

1

OBJECTIVELY REASONABLE: The determination
that the necessity for using force and the level of
force used is based upon the officer’s evaluation
of the situation in light of the totality of the
circumstances known to the officer at the time
the force is used and upon what a reasonably
prudent officer would use under the same or
similar situations.
SERIOUS BODILY INJURY: Injury that involves a
substantial risk of death, protracted and obvious
disfigurement, or extended loss or impairment of
the function of a body part or organ.
DE-ESCALATION: Taking action or communicating
verbally or non-verbally during a potential force
encounter in an attempt to stabilize the situation
and reduce the immediacy of the threat so that more
time, options, and resources can be called upon to
resolve the situation without the use of force or with
a reduction in the force necessary. De-escalation
may include the use of such techniques as command
presence, advisements, warnings, verbal persuasion,
and tactical repositioning.
EXIGENT CIRCUMSTANCES: Those circumstances
that would cause a reasonable person to believe that
a particular action is necessary to prevent physical

Graham v. Connor, 490 U.S. 386 (1989).
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harm to an individual, the destruction of
relevant evidence, the escape of a suspect, or
some other consequence improperly frustrating
legitimate law enforcement efforts.2
CHOKE HOLD: A physical maneuver that restricts
an individual’s ability to breathe for the purposes
of incapacitation.
VASCULAR NECK RESTRAINT: A technique that
can be used to incapacitate individuals by
restricting the flow of blood to their brain.
WARNING SHOT: Discharge of a firearm
for the purpose of compelling
compliance from an individual, but not
intended to cause physical injury.

IV. PROCEDURES
A. General Provisions
1. Use of physical force should be
discontinued when resistance ceases
or when the incident is under control.
2. Physical force shall not be used against
individuals in restraints, except as
objectively reasonable to prevent their
escape or prevent imminent bodily
injury to the individual, the officer, or
another person. In these situations,
only the minimal amount of force
necessary to control the situation shall
be used.
3. Once the scene is safe and as soon
as practical, an officer shall
provide
appropriate medical care consistent
with his or her training to any
individual who has visible injuries,
complains of being injured, or requests
medical attention.
This may include providing first aid,
requesting emergency medical services,
and/or arranging for transportation to
an emergency medical facility.
2 2Based

on the definition from United States v. McConney, 728
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4. An officer has a duty to intervene to prevent or
stop the use of excessive force by another
officer when it is safe and reasonable to do so.
5. All uses of force shall be documented and
investigated pursuant to this agency’s
policies.

B. De-escalation
1. An officer shall use de-escalation techniques
and other alternatives to higher levels of force
consistent with his or her training whenever
possible and appropriate before resorting to
force and to reduce the need for force.
2. Whenever possible and when such delay will
not compromise the safety of the officer or
another and will not result in the destruction
of evidence, escape of a suspect, or
commission of a crime, an officer shall allow
an individual time and opportunity to submit
to verbal commands before force is used.

C. Use of Less-Lethal Force
When de-escalation techniques are not
effective or appropriate, an officer may
consider the use of less-lethal force to
control a non-compliant or actively resistant
individual. An officer is authorized to use
agency-approved, less-lethal force
techniques and issued equipment
1. to protect the officer or others from
immediate physical harm,
2. to restrain or subdue an individual who is
actively resisting or evading arrest, or
3. to bring an unlawful situation safely and
effectively under control.

D. Use of Deadly Force
1. An officer is authorized to use deadly force
when it is objectively reasonable under the
totality of the circumstances. Use of deadly
force is justified when one or both of the
following apply:
a. to protect the officer or others from
what is reasonably believed to be an
F.2d 1195, 1199 (9th Cir.), cert. denied, 469 U.S. 824 (1984).
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immediate threat of death or
serious bodily injury

person with deadly force by means
other than the vehicle; or
(2) the vehicle is operated in a manner
deliberately intended to strike an
officer or another person, and all
other reasonable means of defense
have been exhausted (or are not
present or practical), which
includes moving out of the path of
the vehicle.

b. to prevent the escape of a fleeing
subject when the officer has probable
cause to believe that the person has
committed, or intends to commit a
felony involving serious bodily injury
or death, and the officer reasonably
believes that there is an imminent risk
of serious bodily injury or death to the
officer or another if the subject is not
immediately apprehended

d. Firearms shall not be discharged from
a moving vehicle except in exigent
circumstances. In these situations, an
officer must have an articulable reason
for this use of deadly force.

2. Where feasible, the officer shall identify
himself or herself as a law enforcement
officer and warn of his or her intent to
use deadly force.33

e. Choke holds are prohibited unless
deadly force is authorized.

3. Deadly Force Restrictions
a. Deadly force should not be used
against persons whose actions are a
threat only to themselves or property.
b. Warning shots are inherently
dangerous. Therefore, a warning shot
must have a defined target and shall
not be fired unless
(1) the use of deadly force is justified;

E. Training
1. All officers shall receive training, at least
annually, on this agency’s use of force
policy and related legal updates.
2. In addition, training shall be provided
on a regular and periodic basis and
designed to
a. provide techniques for the use of
and reinforce the importance of deescalation;

(2) the warning shot will not pose a
substantial risk of injury or death
to the officer or others; and

b. simulate actual shooting situations
and conditions; and

(3) the officer reasonably believes
that the warning shot will reduce
the possibility that deadly force
will have to be used.
c. Firearms shall not be discharged at a
moving vehicle unless
(1) a person in the vehicle is
threatening the officer or another

c. enhance officers’ discretion and
judgment in using less-lethal and
deadly force in accordance with
this policy.
3. All use-of-force training shall be
documented.

Every effort has been made to ensure that this document incorporates the most current information and contemporary professional judgment
on this issue. However, law enforcement administrators should be cautioned that no “sample” policy can meet all the needs of any given law
enforcement agency.
Each law enforcement agency operates in a unique environment of court rulings, state laws, local ordinances, regulations, judicial and
administrative decisions, and collective bargaining agreements that must be considered, and should therefore consult its legal advisor before
implementing any policy.

3

Tennessee v. Garner, 471 U.S. 1 (1985).
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DISCUSSION PAPER
This Discussion Paper on the National Consensus Use of Force Policy is a collaborative effort among 11 of the most
significant law enforcement leadership and labor organizations in the United States. The paper reflects the best
thinking of all Consensus organizations and is intended to provide background information for law enforcement
agencies to consider when implementing the National Consensus Policy on Use of Force in their own agencies.

I.

INTRODUCTION

Managing uses of force by officers is one of the
most difficult challenges facing law enforcement
agencies. The ability of law enforcement officers
to enforce the law, protect the public, and guard
their own safety and that of innocent bystanders is
very challenging. Interactions with uncooperative
subjects who are physically resistant present
extraordinary situations that may quickly escalate.
Ideally, an officer is able to gain cooperation in such
situations through the use of verbal persuasion and
other de-escalation skills. However, if physical force
is necessary, an officer’s use of force to gain control
and compliance of subjects in these and other
circumstances must be objectively reasonable.
While the public generally associates law
enforcement use of force with the discharge of a
firearm, use of force includes a much wider range
of compliance techniques and equipment. These
less intrusive, but more common uses of force may
range from hand control procedures to electronic
control weapons, pepper aerosol spray, or various
other equipment and tactics.

A. National Consensus Policy
on Use of Force
In recognition of the increased focus on law
enforcement use of force, in April 2016, the
International Association of Chiefs of Police and the
Fraternal Order of Police convened a symposium
to discuss the current state of policing, in general,
and use of force, in particular, inviting several of
the leading law enforcement leadership and labor
organizations to attend. The United States Supreme
Court has provided clear parameters regarding
the use of force. However, how this guidance is
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operationalized in the policies of individual law
enforcement agencies varies greatly. This creates
a landscape where each agency, even neighboring
jurisdictions, are potentially operating under
differing, inconsistent, or varied policies when it
comes to the most critical of topics.
Symposium members decided to address these
disparities by creating a policy document on use
of force that can be used by all law enforcement
agencies across the country. The goal of this
undertaking was to synthesize the views of the
participating organizations into one consensus
document that agencies could then use to draft or
enhance their existing policies. The final product,
the National Consensus Policy on Use of Force
(Consensus Policy), was published in January 2017.
The Consensus Policy incorporates the most current
information and contemporary professional
judgment and is designed to provide a framework of
critical issues and suggested practices from which
agencies can develop their own use-of-force policies.
It is not intended to be a national standard by which
all agencies are held accountable, and agencies are not
required to institute the Consensus Policy.
Rather, chief executives should use the document
as a guideline, while taking into account the specific
needs of their agencies, to include relevant court
rulings, state laws, local ordinances, regulations,
judicial and administrative decisions, and collective
bargaining agreements. Many chief executives
might wish to make their own policies more
restrictive than the Consensus Policy. As with
any policy, before implementing these suggested
guidelines, agencies should consult their legal
advisors.
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This paper is designed to accompany the Consensus
Policy and provide essential background material
and supporting documentation to promote greater
understanding of the developmental philosophy and
implementation guidelines for the Consensus Policy.
Chief executives should use the information
contained herein to better inform their decisions on
whether to implement the various directives found
in the Consensus Policy in their own agencies.

B. Scope of Policy
Law enforcement agencies must provide officers
with clear and concise policies that establish welldefined guidelines on the use of force. It is essential
that officers have a complete understanding of
agency policy on this critical issue, regularly
reinforced through training. Therefore, a use-offorce policy should be concise and reflect clear
constitutional guidance to adequately guide officer
decision making. Policies that are overly detailed
and complex are difficult for officers to remember
and implement and, as such, they create a paradox.
While they give officers more detailed guidance,
they can also complicate the ability of officers to
make decisions in critical situations when quick
action and discretion are imperative to successful
resolutions. The Consensus Policy is purposefully
short and provides the necessary overarching
guidelines in a succinct manner, while restricting
force in certain situations.
Some agencies may choose to develop separate
policies on less-lethal versus deadly force. However,
law enforcement use of both deadly and less-lethal
force is governed by the same legal principles and,
therefore, the Consensus Policy elects to address the
entire spectrum of force in one document. While
the development of individual policies on the use of
specialized force equipment is a prudent approach,
the legal grounds for selection and application of
any force option applied against a subject should
be based on the same legal principles cited in the
Consensus Policy.
It is also not the intended scope of either the
Consensus Policy, or this discussion document, to
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address issues relating to reporting use-of-force
incidents; training of officers in the handling,
maintenance, and use of weapons; investigation of
officer-involved shooting incidents; officer postshooting trauma response; and early warning
systems to identify potential personnel problems.
Instead, agencies are urged to develop separate
policies addressing each of these topics.

II. Legal Considerations
Use of force may have potential civil and criminal
consequences in state or federal courts or both.
As scores of these actions have demonstrated,
the scope and the wording of agency policy can
be crucial to the final resolution of such cases. It
should be emphasized that liability can arise for
an involved officer; the law enforcement agency;
agency administrator(s); and the governing
jurisdiction.
At a minimum, agency policy must meet state
and federal court requirements and limitations
on the use of force, with the U.S. Constitution
forming the baseline for the establishment of
rights. While states cannot take away or diminish
rights under the U.S. Constitution, they can, and
often do, expand upon those rights. In such cases,
law enforcement administrators must establish an
agency policy that meets the more stringent useof-force guidelines of their state constitution and
statutory or case law interpreting those provisions.
It is strongly recommended that this and other
policies undergo informed, professional legal review
before they are sanctioned by the agency.

A. Use of Policy in Court
Courts vary as to whether agency policy can
be introduced and carry the same weight as
statutory law. However, in some cases, it may be
permissible to introduce at trial the issue of officer
noncompliance for whatever weight and significance
a jury feels appropriate. Law enforcement
administrators should develop strong and definitive
policies and procedures without fear that they
might prove prejudicial to a future court assessment
of an officer’s conduct. In fact, by adopting a use-
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of-force policy in clear and unequivocal terms,
agencies can prevent more serious consequences for
themselves, their officers, and their jurisdiction.

no crime had been committed in the store, but later
filed suit alleging excessive use of force.
The court ruled that claims of law enforcement
excessive use of force must be analyzed using an
“objective reasonableness” standard. Specifically,
the court stated “[t]he Fourth Amendment
‘reasonableness’ inquiry is whether the officers’
actions are ‘objectively reasonable’ in light of the
facts and circumstances confronting them, without
regard to their underlying intent or motivation. The
‘reasonableness’ of a particular use of force must be
judged from the perspective of a reasonable officer
on the scene, and its calculus must embody an
allowance for the fact that police officers are often
forced to make split-second decisions about the
amount of force necessary in a particular situation.”3

B. Federal Guidelines for Use of Force
There are two landmark decisions by the United
States Supreme Court that guide law enforcement
use of force: Tennessee v. Garner and Graham v.
Connor.1 Following is a brief review of each case.
Tennessee v. Garner. In Garner, a Memphis,
Tennessee, police officer, acting in conformance
with state law, shot and killed an unarmed youth
fleeing over a fence at night in the backyard of a
house he was suspected of burglarizing. The court
held that the officer’s action was unconstitutional
under 42 U.S.C. 1983, stating that “such force may
not be used unless it is necessary to prevent the
escape and the officer has probable cause to believe
that the suspect poses a significant threat of death
or serious physical injury to the officer or others.”2

C. Defining a Reasonable Use of Force
The potential of civil or criminal litigation
involving deadly force incidents also necessitates
close scrutiny of the language employed in a
use-of-force policy by legal authorities. Law
enforcement administrators should work closely
with knowledgeable attorneys in determining the
suitability of the use-of-force policy to their local
requirements, needs, and perspectives. Deliberation
over phrasing or word usage might seem
inconsequential or excessive, but such terms can,
and do, have significant consequences in a litigation
context.

The court ruled that apprehension by the use of
deadly force is a seizure subject to the Fourth
Amendment’s reasonableness requirement. Thus,
even where an officer has probable cause to arrest
someone, it may be unreasonable to do so through
the use of deadly force.
Graham v. Connor. In Graham, a diabetic man
seeking to counter the effects of an insulin
reaction entered a convenience store with the
intent of purchasing some orange juice. After
seeing the line of people ahead of him, Graham
quickly left the store and decided instead to go to
a friend’s house. An officer at the store, Connor,
determined Graham’s behavior to be suspicious
and proceeded to follow and then stop the car
in which Graham was a passenger. Graham was
subsequently handcuffed and received multiple
injuries, despite attempts to inform Connor and the
other responding officers of his medical condition.
Graham was released once Connor confirmed that

1

2

Tennessee v. Garner, 471 U.S. 1 (1985); Graham v. Connor,
490 U.S. 386 (1989).
Garner, 471 U.S. 1.
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The use of commonly employed terms and
phrases, even though well intentioned, can cause
unexpected and unnecessary consequences for the
officer and the agency. For example, phrases like
“officers shall exhaust all means before resorting
to the use of deadly force” present obstacles to
effective defense of legitimate and justifiable uses of
force. Such language in a policy can unintentionally
impose burdens on officers above those required
by law.

3

Graham, 490 U.S. at 396–397.
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The foregoing discussion is not meant to suggest
that law enforcement agency policy must be
established only with potential litigation in mind.
On the contrary, law enforcement administrators
should use language that properly guides
officers’ decision-making consistent with agency
goals and values while also protecting the officer,
the agency, and the community from
unnecessary litigation. There is value in using
verbiage from statutes, case law, and regulations
in policy as a means of providing officers with
clearer guidance.
Training should effectively translate the general
guiding principles of agency policy and operational
procedures into real-world scenarios through
understanding and practice. Training shares an
equal importance in agency efforts to control and
manage the use of force and, as such, can have a
significant impact on an agency’s efforts to defend
the use of force in court or other contexts.

III. Overview
A. Guiding Principles
It should be the foremost policy of all law
enforcement agencies to value and preserve
human life. As guardians of their communities,
officers must make it their top priority to protect
both themselves and the people they serve
from danger, while enforcing the laws of the
jurisdiction. However, there are situations where
the use of force is unavoidable. In these instances,
officers must “use only the amount of force that
is objectively reasonable to effectively bring an
incident under control, while protecting the safety
of the officer and others.”4 Introduced in Graham,
the “objectively reasonable” standard establishes
the necessity for the use and level of force to
be based on the individual officer’s evaluation
of the situation considering the totality of the
circumstances.5 This evaluation as to whether or
not force is justified is based on what was reasonably

believed by the officer, to include what information
others communicated to the officer, at the time
the force was used and “upon what a reasonably
prudent officer would use under the same or similar
circumstances.” This standard is not intended
to be an analysis after the incident has ended of
circumstances not known to the officer at the time
the force was utilized.
The totality of the circumstances can include, but is
not limited to, the immediate threat to the safety of
the officer or others; whether the subject is actively
resisting; the time available for the officer to make
decisions in circumstances that are tense, uncertain,
and rapidly evolving; the seriousness of the crime(s)
involved; and whether the subject is attempting to
evade or escape and the danger the subject poses
to the community. Other factors may include
prior law enforcement contacts with the subject
or location; the number of officers versus the
number of subjects; age, size, and relative strength
of the subject versus the officer; specialized
knowledge skill or abilities of the officer; injury
or level of exhaustion of the officer; whether the
subject appears to be affected by mental illness
or under the influence of alcohol or other drugs;
environmental factors such as lighting, terrain,
radio communications, and crowd-related issues;
and the subject’s proximity to potential weapons.
The decision to employ any force, including the use
of firearms, may be considered excessive by law and
agency policy or both, if it knowingly exceeded a
degree of force that reasonably appeared necessary
based on the specific situation. It is important to
note that in Graham, the U.S. Supreme Court
recognized that law enforcement officers do not
need to use the minimum amount of force in any
given situation; rather, the officer must use a force
option that is reasonable based upon the totality
of the circumstances known to the officer at the
time the force was used. Use-of-force decisions
are made under exceedingly varied scenarios and
often on a split-second basis. Based on this fact,

4

ASCIA, CALEA, FOP, FLEOA, IACP, HAPCOA, IADLEST, NAPO, NAWLEE, NOBLE, and NTOA, National Consensus Policy on Use of Force,
January 2017, 2, http://www.theiacp.org/Portals/0/documents/pdfs/National_Consensus_Policy_On_Use_Of_Force.pdf.
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Graham, 490 U.S. at 396.
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state and federal courts have recognized that law
enforcement officers must be provided with the
necessary knowledge and training to make such
decisions, in addition to attaining proficiency with
firearms and other less-lethal force equipment
and force techniques that may be used in the line
of duty.

B. De-Escalation
De-escalation is defined as “taking action or
communicating verbally or non-verbally during a
potential force encounter in an attempt to stabilize
the situation and reduce the immediacy of the
threat so that more time, options, and resources
can be called upon to resolve the situation without
the use of force or with a reduction in the force
necessary.”67 The term de-escalation can be viewed
as both an overarching philosophy that encourages
officers to constantly reassess each situation to
determine what options are available to effectively
respond, as well as the grouping of techniques
designed to achieve this goal. In most instances, the
goal of de-escalation is to slow down the situation
so that the subject can be guided toward a course
of action that will not necessitate the use of force,
reduce the level of force necessary, allow time
for additional personnel or resources to arrive, or
all three.
De-escalation is not a new concept and has been
part of officer training for decades. Historically, deescalation has been employed when officers respond
to calls involving a person affected by mental
illness or under the influence of alcohol or other
drugs. In these situations, an officer is instructed
to approach the individual in a calm manner and
remain composed while trying to establish trust and
rapport. Responders are taught to speak in low, or
nonthreatening tones, and use positive statements
such as “I want to help you” intended to aid in the
process of calming the subject. Awareness of body
language is also significant. For example, standing
too close to an angry or agitated person might cause
them to feel threatened.

6

Another de-escalation technique is tactical
repositioning. In many cases, officers can move to
another location that lessens the level of danger.
An example is an incident involving an individual
with a knife. By increasing the distance from the
individual, officers greatly reduce the risk to their
safety and can explore additional options before
resorting to a use of force, notwithstanding the
need to control the threat to others.
Many of these steps—speaking calmly, positioning
oneself in a nonthreatening manner, and
establishing rapport through the acknowledgment
of what the person is feeling—are easily transferred
from Crisis Intervention Training for persons
affected by mental illness to de-escalation
encounters with people in general. While these
tactics are recommended steps, officers must
continually reassess each situation with the
understanding that force may be necessary if
de-escalation techniques are not effective.
One concern with de-escalation is that it can place
officers in unnecessary danger. By overemphasizing
the importance of de-escalation, officers might
hesitate to use physical force when appropriate,
thereby potentially resulting in an increase in lineof-duty deaths and injuries. Consequently, it should
be stressed that de-escalation is not appropriate in
every situation and officers are not required to use
these techniques in every instance. If the individual
poses a threat of injury or death to the officer
or another, the officer must be permitted to use
the level of force necessary to reasonably resolve
the situation.
Agencies should strive to encourage officers to
consider how time, distance, positioning, and
especially communication skills may be used to
their advantage as de-escalation techniques and
as potential alternatives to force and to provide
training on identifying when these techniques will
be most useful to mitigate the need for force

National Consensus Policy on Use of Force, 2.
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C. Force Models
The variety of compliance options available to law
enforcement officers in a confrontational setting
can be referred to as a force model. Using the
variety of different options found in this model,
officers are expected to employ only a degree
of force that is objectively reasonable to gain
control and compliance of subjects. Some agencies
may refer to this as the use-of-force continuum.
However, the use of the term “continuum” is often
interpreted to mean that an officer must begin at
one end of a range of use-of-force options and then
systematically work his or her way through the
types of force that follow on the continuum, such
as less-lethal force options, before finally resorting
to deadly force. In reality, to maintain the safety of
both the officer and others, an officer might need
to transition from one point on the continuum
to another, without considering the options in
between in a linear order. For instance, when faced
with a deadly threat, it is not prudent to expect
an officer to first employ compliance techniques,
followed by an electronic control weapon, and only
then use his or her firearm. For this reason, the use
of a continuum is strongly discouraged. Instead,
force models are preferred that allow officers
to choose a level of force that is based on legal
principles, to include the option of immediately
resorting to deadly force where reasonable
and necessary.
As noted previously, many law enforcement
agencies prefer to develop separate less-lethal and
deadly force policies. In addition to the comments
previously made on this topic, there are several
other reasons why the Consensus Policy combines
these into a single use of force policy. But perhaps
most importantly, integrating both deadly and
less-lethal force guidelines into one policy serves to
illustrate and reinforce for the officer the concept
of the use of force as an integrated, or response,
model. By placing both sets of guidelines under
one heading, an officer consulting the policy is
7

National Consensus Policy on Use of Force, 2.
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encouraged to view force on a broader, more
integrated conceptual basis.
Effective guidance for law enforcement officers
on use of force, whether with firearms or by other
means or tactics, must recognize and deal with
force in all its forms and applications and with the
officer’s ability to adjust his or her response as the
subject’s behavior changes.
Whether an agency chooses to adopt a force model
or continuum, the various levels of force must be
defined and the guidelines for their use must be
clearly outlined in agency policy and reinforced by
training. Policies must also enumerate and address
all force options permitted by the agency. Per the
Consensus Policy, these levels should include lesslethal force and deadly force.

D. Defining Deadly and
Less-Lethal Force
The Consensus Policy employs the terms deadly
force and less-lethal force. Deadly force is defined
as “any use of force that creates a substantial risk of
causing death or serious bodily injury.”7 The most
common example of deadly force is the use of a
handgun or other firearm.
Less-lethal force is “any use of force other than
that which is considered deadly force that involves
physical effort to control, restrain, or overcome
the resistance of another.”8 This includes, but is
not limited to, an officer’s use of come-along holds
and manual restraint, as well as force options
such as electronic control weapons, pepper
aerosol spray, and impact projectiles. It does not
include verbal commands or other nonphysical
de-escalation techniques.
The difference between deadly and less-lethal
force is not determined simply by the nature of the
force technique or instrument that is employed by
an officer. Many force options have the potential
to result in the death or serious bodily injury of a
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subject under certain circumstances. For example,
a police baton, if used properly in accordance
with professionally accepted training guidelines,
is not likely to cause death. But it can result in
the death of subjects when used inappropriately
by an officer who lacks training, or in situations
where blows are accidentally struck to the head
or other vulnerable area of the body. The same
could be said for a variety of other equipment used
by law enforcement officers. Therefore, a key to
understanding what separates deadly force from
less-lethal force has to do with the likelihood that
a given use of force will result in death, whether
it involves a handgun or other weapon or even an
object that may be close at hand.
Use of force that is likely to cause death or serious
bodily injury is properly judged using a reasonable
officer standard—how would a reasonably prudent
law enforcement officer act under the same
or similar circumstances?9 This standard is an
objective test. That is, it is not based on the intent
or motivation of the officer or other subjective
factors at the time of the incident. It is based solely
on the objective circumstances of the event and the
conclusion that would be drawn by a “reasonable
officer on the scene.”10
In determining the proper degree of force to
use, officers are authorized to use deadly force
to protect themselves or others from what is
reasonably believed to be a threat of death or
serious bodily harm. Officers have the option of
using less-lethal force options where deadly force is
not authorized, but may use only that level of force
that is objectively reasonable to bring the incident
under control.

E. Additional Definitions
Understanding of additional terms is helpful for the
following discussion.

Exigent circumstances are “those circumstances that
would cause a reasonable person to believe that a
particular action is necessary to prevent physical
harm to an individual, the destruction of relevant
evidence, the escape of a suspect, or some other
consequence improperly frustrating legitimate law
enforcement efforts.”11
An immediate, or imminent, threat can be described
as danger from an individual whose apparent intent
is to inflict serious bodily injury or death and the
individual has the ability and opportunity to realize
this intention.

IV. PROCEDURES
A. General Provisions
The Consensus Policy begins by providing general
guidance that holds true for all situations involving
the use of force. First, officers must continually
reassess the situation, where possible, and ensure
that the level of force being used meets the
objective reasonableness standard. In situations
where the subject either ceases to resist or the
incident has been effectively brought under
control, the use of physical force should be reduced
accordingly. If the level of force exceeds what is
necessary to control a subject, then the officer can
be subject to allegations of excessive force.
Physical force should not be used against individuals
in restraints unless failure to do so would result in
the individual fleeing the scene or causing imminent
bodily injury to himself or herself, the officer, or
another person. Damage to property should not
be considered a valid reason to use force against
an individual in restraints. There might also be
instances where handcuffed individuals are able
to run from officers in an attempt to escape. In
these situations, physical force may be allowable
per policy, but only the minimal amount of force

9

Serious bodily injury is defined as “injury that involves a substantial risk of death, protracted and obvious disfigurement, or
extended loss or impairment of the function of a body part or organ.”

10

Connor, 490 U.S. at 396.

11

Based on the definition from United States v. McConney, 728 F.2d 1195, 1199 (9th Cir.), cert. denied, 469 U.S. 824 (1984).
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necessary to control the situation should be used—
deadly force will almost always be prohibited in
these cases.
As previously stated, the ultimate goal of law
enforcement officers is to value and preserve human
life. Therefore, the Consensus Policy requires officers
to provide medical care to anyone who is visibly
injured, complains of injury, or requests medical
attention.12 This should be undertaken after the
officers have ensured that the scene is
safe and it is practical to do so. In addition, officers
should only provide care consistent with their
training, to include providing first aid. Additional
appropriate responses include requesting emergency
medical services and arranging for transportation to
an emergency medical facility.
When verbal commands are issued, the individual
should be provided with a reasonable amount of
time and opportunity to respond before force is
used, with the understanding that such a pause
should not “compromise the safety of the officer
or another and will not result in the destruction of
evidence, escape of a suspect, or commission of a
crime.”13 This is to prevent instances where officers
use force immediately following a verbal command
without providing the subject with an opportunity
to comply and might also apply in such situations
where an electronic control weapon is used and the
individual is physically incapable of responding due
to the effects of the weapon.
While the Consensus Policy strives to prohibit
excessive force, the reality is that excessive force
can occur no matter how well-crafted the policy
or extensive the training. In these situations, it is
crucial that other officers at the scene intervene
to prevent or stop the use of excessive force. By
requiring a pro-active approach to these situations
and encouraging accountability for all officers on
the scene, agencies can work toward preventing
excessive uses of force.

Finally, while it is not the scope of the Consensus
Policy or this document to provide specific
guidelines on these topics, agencies must develop
comprehensive policies for documenting,
investigating, and reviewing all uses of force.
Agency transparency to the public regarding these
policies will help to foster public trust and assure
the community that agencies are aware of and
properly responding to use of force by their officers.
Moreover, force review will help to assure that
agency policies are being followed and will give
the agency the opportunity to proactively address
deficiencies in officer performance or agency policy
and training or both.

B. De-Escalation
Procedurally, whenever possible and appropriate,
officers should utilize de-escalation techniques
consistent with their training before resorting to
using force or to reduce the need for force. In many
instances, these steps will allow officers additional
time to assess the situation, request additional
resources, and better formulate an appropriate
response to the resistant individual, to include
the use of communication skills in an attempt to
diffuse the situation. However, as previously stated,
de-escalation will not always be appropriate and
officers should not place themselves or others in
danger by delaying the use of less-lethal or even
deadly force where warranted.

C. Less-Lethal Force
In situations where de-escalation techniques are
either ineffective or inappropriate, and there is a
need to control a noncompliant or actively resistant
individual, officers should consider the use of lesslethal force. In these cases, officers should utilize
only those less-lethal techniques or weapons the
agency has authorized and with which the officer
has been trained. As with any force, officers may

12

Note that “providing medical care” does not necessarily require that the officer administer the care himself or herself. In some
situations, this requirement may be satisfied by securing the skills and services of a colleague, emergency medical personnel,
etc.
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use only that level of force that is objectively
reasonable to bring the incident under control.
Specifically, the Consensus Policy outlines three
instances where less-lethal force is justified. These
include “(1) to protect the officer or others from
immediate physical harm, (2) to restrain or subdue
an individual who is actively resisting or evading
arrest, or (3) to bring an unlawful situation safely
and effectively under control.”14
As noted in the prior discussion of the force model,
use of force can range widely. Therefore, law
enforcement officers should have at their disposal
a variety of equipment and techniques that will
allow them to respond appropriately to resistant
or dangerous individuals. The Consensus Policy
does not advocate the use of any specific less-lethal
force weapons. Instead, the appropriateness of any
such weapon depends on the goals and objectives
of each law enforcement agency in the context
of community expectations. Less-lethal weapons
and techniques are being continuously introduced,
refined, and updated, so law enforcement
administrators must routinely assess current options
and select equipment that is appropriate for their
agency. A critical element of that decision-making
process is an assessment of the limitations of each
device or technique, and environmental factors
that might impact its effectiveness. However, it is
suggested that law enforcement agencies ban the
use of several types of less-lethal impact weapons
that are designed to inflict pain rather than affect
control. These include slapjacks, blackjacks,
brass knuckles, nunchucks, and other martial
arts weapons.

14

National Consensus Policy on Use of Force, 3.
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D. Deadly Force
Authorized Uses of Deadly Force. As with
all uses of force, when using deadly force, the
overarching guideline that applies to all situations is
that the force must be “objectively reasonable under
the totality of the circumstances.” The Consensus
Policy identifies two general circumstances in which
the use of deadly force may be warranted. The first
instance is to “protect the officer or others from
what is reasonably believed to be an immediate
threat of death or serious bodily injury.”15 Second,
law enforcement officers may use deadly force “to
prevent the escape of a fleeing subject when the
officer has probable cause to believe that the person
has committed, or intends to commit a felony
involving serious bodily injury or death, and the
officer reasonably believes that there is an imminent
risk of serious bodily injury or death to the officer
or another if the subject is not immediately
apprehended.”16 In such cases, a threat of further
violence, serious bodily injury, or death must
impose clear justification to use deadly force.

For example, use of deadly force would be justified
in instances where an officer attempts to stop the
escape of a fleeing violent felon whom the officer
has identified as one who has just committed a
homicide, and who is armed or is likely to be armed
in light of the crime. However, the potential escape
of nonviolent subjects does not pose the same
degree of risk to the public or the officer, and use of
deadly force to prevent his or her escape would not
be justifiable under the Consensus Policy.
If a decision has been made to employ deadly force,
a law enforcement officer must, whenever feasible,
identify himself or herself, warn the subject of his
or her intent to use deadly force, and demand that
the subject stop. This requirement was made clear
in the Garner decision. If issuing a verbal warning
presents a heightened risk to the safety of the
officer or another person, the officer may employ
deadly force without delay.
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Deadly Force Restrictions. Deadly force is
prohibited when the threat is only to property.
In addition, officers should avoid using deadly
force to stop individuals who are only a threat to
themselves, unless the individual is using a deadly
weapon such as a firearm or explosive device that
may pose an imminent risk to the officer or others
in close proximity. If the individual is attempting
to inflict self-harm with means other than a deadly
weapon, the officer should consider less-lethal
options and de-escalation techniques, if practical.
Warning Shots. Perhaps the most debated inclusion
in the Consensus Policy is the allowance for warning
shots. Their inclusion in the Consensus Policy should
not prevent an agency from establishing a more
restrictive policy on the topic. Defined as
“discharge of a firearm for the purpose of
compelling compliance from an individual, but not
intended to cause physical injury,” warning shots
are inherently dangerous.17 However, the Consensus
Policy outlines very strict guidelines for their use in
an effort to address this threat, while still
providing latitude for officers to use this technique
as a viable alternative to direct deadly force in
extreme and exigent circumstances. The Consensus
Policy states that warning shots must have a
defined target, with the goal of prohibiting shots
fired straight up in the air. In addition, warning
shots should only be considered if deadly force is
justified, so in response to an immediate threat of
death or serious bodily injury, and when “the
officer reasonably believes that the warning shot
will reduce the possibility that deadly force will
have to be used.”18 Finally, the warning shot must
not “pose a substantial risk of injury or death to the
officer or others.”19

Essentially, the intent of the Consensus Policy is
to provide officers with an alternative to deadly
force in the very limited situations where these
conditions are met.
Shots Discharged at Moving Vehicles.20 The use
of firearms under such conditions often presents
an unacceptable risk to innocent bystanders. Even
if successfully disabled, the vehicle might continue
under its own power or momentum for some
distance thus creating another hazard. Moreover,
should the driver be wounded or killed by shots
fired, the vehicle might proceed out of control
and could become a serious threat to officers and
others in the area. Notwithstanding, there are
circumstances where shooting at a moving vehicle is
the most appropriate and effective use of force.

Officers should consider this use of deadly force
only when “a person in the vehicle is immediately
threatening the officer or another person with
deadly force by means other than the vehicle,” or
when the vehicle is intentionally being used as a
deadly weapon and “all other reasonable means of
defense have been exhausted (or are not present
or practical).”21 Examples of circumstances where
officers are justified in shooting at a moving
vehicle include when an occupant of the vehicle is
shooting at the officer or others in the vicinity or,
as has happened recently, the vehicle itself is being
used as a deliberate means to kill others, such as
a truck being driven through a crowd of innocent
bystanders. Even under these circumstances, such
actions should be taken only if the action does not
present an unreasonable risk to officers or others,
when reasonable alternatives are not practical, when
failure to take such action would probably result
in death or serious bodily injury, and then only
when due consideration has been given to the safety
of others in the vicinity. In cases where officers
believe that the driver is intentionally attempting

17

National Consensus Policy on Use of Force, 3.

18

National Consensus Policy on Use of Force, 4.
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Ibid.
For information regarding United States Supreme Court cases addressing firing at a moving vehicle, see Plumhoff v. Rickard,
134 S. Ct. 2012 and Mullenix v. Luna, 577 U.S.
(2015) and the accompanying amicus curiae brief.
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to run them down, primary consideration must be
given to moving out of the path of the vehicle. The
Consensus Policy recognizes that there are times
when getting out of the way of the vehicle is not
possible and the use of a firearm by the officer may
be warranted.
Shots Discharged from a Moving Vehicle.
When discussing whether or not officers should
be permitted to fire shots from a moving vehicle,
many of the same arguments can be made as firing
at a moving vehicle. Most notably, accuracy of shot
placement is significantly and negatively affected
in such situations, thereby substantially increasing
the risk to innocent bystanders from errant shots.
Therefore, the Consensus Policy prohibits officers
from discharging their weapons from moving
vehicles unless exigent circumstances exist. In
these situations, as with all instances where exigent
circumstances are present, the officer must have an
articulable reason for this use of deadly force.
Choke Holds. For the purposes of this document,
a choke hold is defined as “a physical maneuver that
restricts an individual’s ability to breathe for the
purposes of incapacitation.”22 In the most common
choke hold, referred to as an arm-bar hold, an
officer places his or her forearm across the front
of the individual’s neck and then applies pressure
for the purpose of cutting off air flow. These are
extremely dangerous maneuvers that can easily
result in serious bodily injury or death. Therefore,
the Consensus Policy allows their use only when
deadly force is authorized.
Vascular Neck Restraint. For the purposes of
this document, a vascular neck restraint is defined
as “a technique that can be used to incapacitate
individuals by restricting the flow of blood to their
brain.”23 Given the inherently dangerous nature of
vascular neck restraints, the Consensus Policy
allows their use only when deadly force is
authorized.

22
23
24

E. Training
While it is crucial that law enforcement agencies
develop a clear, concise policy regarding the use of
force, it is equally important that officers are
completely familiar with and fully understand the
policy and any applicable laws. Therefore, officers
should receive training on their agency’s use-offorce policy and any accompanying legal updates on
at least an annual basis. Training should also be
provided on all approved force options and
techniques permitted by agency policy, along with
regular refresher training that includes a review
of the policy and hands-on, practical training. In
addition, officers should also receive regular and
periodic training related to de-escalation techniques
and the importance of de-escalation as a tactic,
as well as training designed to “enhance officers’
discretion and judgment in using less-lethal and
deadly force.”24
Firearms training should simulate actual shooting
situations and conditions. This includes night or
reduced light shooting, shooting at moving targets,
primary- or secondary-hand firing, and combat
simulation shooting. Firearms training should
attempt to simulate the actual environment and
circumstances of foreseeable encounters in the
community setting, whether urban, suburban, or
rural. A variety of computer-simulation training is
available together with established and recognized
tactical, exertion, and stress courses.
Law enforcement administrators, agencies, and
parent jurisdictions may be held liable for the
actions of their officers should they be unable to
verify that appropriate and adequate training has
been received and that officers have successfully
passed any testing or certification requirements.
Accordingly, agencies must provide responsive
training, and all records of training received
by officers must be accurately maintained for
later verification.
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Note: This is the first 8 pages of the lesson
plan for the portion of BLET focused on Subject
Control Arrest Techniques. The entire lesson
plan is 89 pages and is available from staff
upon request.

Subject Control Arrest Techniques
BLET: 10Y
TITLE: SUBJECT CONTROL ARREST TECHNIQUES
Lesson Purpose:

To present to the student basic, practical, and effective arrest
techniques and subject control methods for combative and
resistive behavior encountered in the law enforcement
profession.

Training Objectives:

At the end of this block of instruction, the student will be able
to achieve the following objectives by information received
during the instructional period.
1.

List and explain in writing the force options available to
law enforcement in North Carolina.

2.

Describe in writing five (5) pieces of information that
should be included in the narrative sections in a use of
force report.

3.

Correctly demonstrate each of the pressure points
control techniques identified in this lesson plan.

4.

Correctly demonstrate control techniques for various
levels of assaultive and resistive behavior.

5.

Demonstrate the ability to use impact weapons to
control a combative subject and defend an attack.

6.

Given a tactical exercise, correctly demonstrate the
ability to control, handcuff, and search an individual
after arrest.

7.

Given a tactical exercise, correctly demonstrate safe
weapon retention and weapon disarming techniques as
provided in this lesson plan.

8.

In writing, list the considerations for the use of
aerosol/chemical sprays to gain control subjects or
animals posing a threat to safety.

Hours:

Forty (40)

Instructional Method:

Lecture, Demonstration, Practical Exercises
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Subject Control Arrest Techniques
Testing Requirement(s):

End of block test, Practical Exercises

Training Environment(s):

Classroom, Mat Room

Materials Required:

Audio-visual classroom equipment
Handouts
Gymnastic mats
Training and collapsible batons
Padded striking shields/bags
Handcuffs and cases with keys
Training weapons
Belt
Holster
Weapon magazine carriers
Scabbard
Video:
Subject Control Arrest Techniques, NCJA (Revised
January 2020)
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TITLE: SUBJECT CONTROL ARREST TECHNIQUES

Instructor Notes

1.

This lesson plan must be presented by an instructor currently certified by the North
Carolina Criminal Justice Education and Training Standards Commission as a
Specialized Subject Control and Arrest Techniques instructor.

2.

This lesson requires a lecture and demonstration on the part of the instructor and
practice on the part of the student. It is recommended the student practice techniques
until deemed proficient by the instructor.

3.

This lesson requires performance testing. Performance testing is documented on the
attached evaluation form and must be retained in each
.
Pass/Fail criteria are listed on the evaluation form.

4.

Arrangements must be made for an area suitable for this type of activity, complete
with protective mats of 50 square feet per student.

5.

Students must be in good physical condition prior to Subject Control Arrest
Techniques training. All classes must be preceded by a period of warm-up and
stretching exercises.

6.

It is recommended that the lesson be taught in ten (10), four-hour blocks of
instruction.

7.

The NCJA Subject Control Arrest Techniques video is designed to be viewed in
segments as indicated by lesson plan instructor notations. The video is not to be
shown in its entirety at one (1) time. Instructors should have the video available
during practical exercises to view as needed.

8.

A collapsible baton should be used in teaching the drawing, gripping and opening of
the baton. Practice batons that may be used in teaching strikes are easily constructed
out of ½ PVC pipe wrapped in foam insulation and then wrapped in duct tape. The
length of the ½ PVC pipe should be cut approximately 22 . It is recommended that
the ends of the pipe be capped with a piece of the foam insulation before taping.

9.

During the practical exercises, students should wear clothing deemed appropriate by
the School Director.

10.

Training weapons are to be used for relative portions of the block of instruction.
scenario-type training
events. Training weapons such as polymer molded firearms and weapons that have
cannot be loaded and/or fired. Weapons
allow the loading of deadly ammunition, firing pin removal, etc. Training weapons

Basic Law Enforcement Training
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Subject Control Arrest Techniques
should be marked and physically inspected for each session of training to ensure the
11.

The lesson plan typically outlines procedures utilizing the suspect s right side. All
techniques can be reversed and should be practiced going left or right. The movement
against the right side of the suspect is taught because the right is usually the dominant
side.

12.

During student skills testing, instructors should make sure that the student can
demonstrate all of the steps in each of the techniques in a smooth, fluid, and
continuous motion. Students must demonstrate to instructors they can perform the
techniques without stopping at each step.

13.

Subject Control Arrest Techniques Safety Rules:
Subject control techniques to be learned and practiced are potentially injurious, and if
performed haphazardly, could result in serious injury. To minimize the risk of injury,
the following health and safety precautions should be observed in training situations:
a)

Remove all watches, rings, glasses, earrings, necklaces, etc., that might be
snagged during training.

b)

All floor mats and pads must be cleaned using a 10:1 (water/bleach) solution
after every use. Refer to the Occupational Safety and Health Administration
(OSHA) requirements for more information.

c)

No horseplay. Practice only what is taught and demonstrated.

d)

All techniques must be practiced slowly at first. Speed and proficiency will
come with continued practice.

e)

During the application of the various techniques, including those which will
cause the student to be taken down or thrown, only passive resistance should
be offered. Active resistance can enhance injuries and impede training.

f)

Each technique should be divided into two (2) steps. The technique can be
mastered with comparative safety by practicing the steps separately and then
in sequence.
(1)

(2)

Step One - This step consists of all the actions required to place your
subject in a position where he can be thrown or placed in pain by the
application of pressure.

Step Two - This step consists of actually throwing your subject or
applying pressure, to inflict pain.
Basic Law Enforcement Training
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g)

14.

There must be one (1) certified Subject Control Arrest Techniques instructor
for each eight (8) trainees while actively engaging in practical performance
exercises.

To promote and facilitate law enforcement professionalism, three (3) ethical
dilemmas are listed below for classroom discussion. At their discretion, instructors
must provide students with each ethical dilemma listed below. Sometime during the
lecture, instructors should set the stage for the dilemma before taking a break.
Instructors are encouraged to develop additional dilemmas as needed.
a)

A subject is very verbally abusive towards you. While handcuffed, he is
actively resisting, and he will not get in the car. Pressure points do not seem to
work. Your partner strikes the suspect in the abdomen with a baton. What will
you do?

b)

Following a high-speed chase, you observe the driver of the primary chase car
approach the suspect and begin to extract him by his hair, pulling him out
through the window. The officer is striking the subject in the head and face
with his fists. What will you do?

c)

A subject known to you and your family begins to make lewd and profane
remarks about your wife and threatens your children. What will you do?

Basic Law Enforcement Training
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What the Data Say about Police Shootings
How do racial biases play into deadly encounters with the police? Researchers wrestle with
incomplete data to reach answers
By Lynne Peeples, Nature magazine on September 5, 2019

Credit: Sean Rayford Getty Images

On Tuesday 6 August, the police shot and killed a schoolteacher outside his home in
Shaler Township, Pennsylvania. He had reportedly pointed a gun at the officers. In
Grants Pass, Oregon, that same day, a 39-year-old man was shot and killed after an
altercation with police in the state police office. And in Henderson, Nevada, that
evening, an officer shot and injured a 15-year-old suspected of robbing a convenience
store. The boy reportedly had an object in his hand that the police later confirmed was
not a deadly weapon.
In the United States, police officers fatally shoot about three people per day on average,
a number that’s close to the yearly totals for other wealthy nations. But data on these
deadly encounters have been hard to come by.

https://www.scientificamerican.com/article/what-the-data-say-about-police-shootings/?print=true
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A pair of high-profile killings of unarmed black men by the police pushed this reality
into the headlines in summer 2014. Waves of public protests broke out after the fatal
shooting of Michael Brown in Ferguson, Missouri, and the death by chokehold of Eric
Garner in New York City.

ADVERTISEMENT

Those cases and others raised questions about the extent to which racial biases—either
implicit associations or outright racism—contribute to the use of lethal force by the
police across the United States. And yet there was no source of comprehensive
information to investigate the issue. Five years later, newspapers, enterprising
individuals and the federal government have launched ambitious data-collection
projects to fill the gaps and improve transparency and accountability over how police
officers exercise their right to use deadly force.
“It is this awesome power that they have that no other profession has,” says Justin Nix, a
criminologist at the University of Nebraska Omaha. “Let’s keep track of it.”
Social scientists and public-health researchers have begun to dig into these records and
have produced more than 50 publications so far—up from a trickle of papers on the topic
before 2015. They are mining the new numbers to address pressing questions, such as
whether the police are disproportionately quick to shoot black civilians and those from
other minority groups. But methods and interpretations vary greatly. A pair of highprofile papers published in the past few weeks come to seemingly opposite conclusions
about the role of racial biases.

https://www.scientificamerican.com/article/what-the-data-say-about-police-shootings/?print=true
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Scientists are now debating which incidents to track—from deadly shootings to all
interactions with the public—and which details matter most, such as whether the victim
was armed or had had previous contact with the police. They are also looking for the
best way to compare activities across jurisdictions and account for misreporting. “It’s
really contentious because there’s no clearly right answer,” says Seth Stoughton at the
University of South Carolina in Columbia, a former police officer who now studies the
regulation of law enforcement.
Although the databases are still imperfect, they make it clear that police officers’ use of
lethal force is much more common than previously thought, and that it varies
significantly across the country, including the two locations where Brown and Garner
lost their lives. St Louis (of which Ferguson is a suburb) has one of the highest rates of
police shooting civilians per capita in the United States, whereas New York City
consistently has one of the lowest, according to one database. Deciphering what
practices and policies drive such differences could identify opportunities to reduce the
number of shootings and deaths for both civilians and police officers, scientists say.

ADVERTISEMENT

“We need to standardize definitions and start counting,” says Stoughton. “As the old
saying goes, ‘What gets measured, gets managed.’”

SPOTLIGHT ON A BLIND SPOT

In December 2014, spurred by unrest in the wake of Ferguson, then-US president,
Barack Obama, created a task force to investigate policing practices. The group issued a
report five months later, highlighting a need for “expanded research and data collection”
(see go.nature.com/2kqoddk). The data historically collected by the federal government
on fatal shootings were sorely lacking. Almost two years later, the U.S. Federal Bureau of
Investigation (FBI) responded with a pilot project to create an online national database
of fatal and non-fatal use of force by law-enforcement officers. The FBI director at the
time, James Comey, called the lack of comprehensive national data “unacceptable” and
“embarrassing”.

https://www.scientificamerican.com/article/what-the-data-say-about-police-shootings/?print=true
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Full data collection started this year. But outsiders had already begun to gather the data
in the interests of informing the public. The database considered to be the most
complete is maintained by The Washington Post. In 2015, the newspaper began
collecting information on fatal shootings from local news reports, public records and
social media. Its records indicate that police officers shoot and kill around 1,000
civilians each year—about twice the number previously counted by the FBI.

Sign up for Scientiﬁc American’s free newsletters.

Sign Up

Recognizing that ‘lethal force’ does not always involve a gun and doesn’t always result in
death, two other media organizations expanded on this approach. In 2015 and 2016, UK
newspaper The Guardian combined its original reporting with crowdsourced
information to record all fatal encounters with the police in the United States, and found
around 1,100 civilian deaths per year. Online news site VICE News obtained data on
both fatal and non-fatal shootings from the country’s 50 largest local police
departments, finding that for every person shot and killed between 2010 and 2016,
officers shot at two more people who survived. Extrapolating from that, the actual
number of civilians shot by the police each year is likely to be upwards of 3,000.
Unofficial national databases have also popped up outside the major news
organizations. Two small-scale private efforts, Fatal Encountersand Mapping Police
Violence, aggregate and verify information from other databases with added details
gleaned from social media, obituaries, criminal-records databases and police reports
(see ‘Shootings by police—the data’).

ADVERTISEMENT
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Credit: Nature; Sources: Map: Mapping Police Violence; Ethnic imbalance: ref. 1; Police deaths: FBI LEOKA report 2018
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The results paint a picture of definite disparity when it comes to race and police
shootings. Although more white people are shot in total, people from minority ethnic
groups are shot at higher rates by population. One paper published in August found that
a black man is 2.5 times more likely than a white man to be killed by the police during
his lifetime. The difference, albeit smaller, is also there for women. But the authors did
not make any conclusions regarding racial bias of police officers, in part because not
everyone has an equal chance of coming into contact with the police. Crime rates and
policing practices differ across communities, as do the historical legacies that influence
them. Aggressive policing over time can increase local levels of violence and contact with
the police, says Frank Edwards, a sociologist at Rutgers University in Newark, New
Jersey, and an author on the paper. “This is inherently a multilevel problem,” he says.
Researchers have used various approaches to try to determine the best benchmarks for
the data, such as looking at the arrest rates where the shootings occurred or factoring in
the context of encounters that end in a shooting. Did the suspect have a weapon? Were
officers or another civilian being threatened? In a 2017 study, for example, Nix
determined that black people fatally shot by the police were twice as likely as white
people to be unarmed. Those findings align with many studies published since 2015
suggesting that racial biases do influence police shootings.
Some research runs counter to this conclusion. This July, authors of a study that pulled
information from The Washington Post and The Guardian databases, as well as directly
from police departments, said they found no evidence of biases against black or
Hispanic people. In addition to factoring in the crime rates of the communities where
the shootings happened, the authors looked at the race of the officers involved.
Several scientists have taken issue with their methods, however. To sidestep some of the
questions about encounter rates, the study authors started from the pool of people shot
by the police and then calculated the chance that they were of a certain race. Jonathan
Mummolo, a political scientist at Princeton University, New Jersey, argues that the real
question to ask in order to detect racial bias is the reverse: does a citizen of a certain race
face a greater chance of getting shot by the police? And answering this question requires
knowing, or at least reasonably approximating, that elusive encounter rate.

https://www.scientificamerican.com/article/what-the-data-say-about-police-shootings/?print=true
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The national-scale databases are inherently messy, in part as a result of disparate
definitions of the ‘use of force’, as well as different police protocols and reporting
requirements. Other studies have avoided some of these inconsistencies by focusing on
local data.

ADVERTISEMENT

A 2017 study of data collected from the Dallas Police Department in Texas indicated that
although race was not a significant factor in decisions to pull the trigger, Dallas officers
were more likely to draw their firearms on minority suspects.
The Dallas Police Department declined to comment on the study but highlighted its
officer-education efforts, including in areas of cultural diversity and implicit bias, as well
as its deployment of body cameras, which many agencies have adopted as a way to
improve transparency.
Some researchers say it’s important to shift the discussion to examine when—rather
than whether—racial bias factors into the use of deadly force. Does it come into play
when a department decides which neighbourhoods to police most heavily? Or is it when
an officer first lays eyes on a civilian, or is it when they make that split-second decision
to pull the trigger? Andrew Wheeler, a criminologist at the University of Texas at Dallas,
says that national-level databases should at least include all levels of use of force—down
to the drawing of a weapon—in order to answer questions and create change. “Collecting
data in and of itself is a good mechanism to hold police agencies accountable,” he says.

COUNTING ON THE FEDS

In January, after more than three years of pilot development, the FBI unveiled its
official National Use-of-Force Data Collection, which covers dozens of variables
including fatal and non-fatal injuries incurred through a variety of police encounters.
The database, according to the FBI, aims to inform dialogue by filling the information
gap. But data submission is entirely voluntary. And no data are yet available for outside
review.

https://www.scientificamerican.com/article/what-the-data-say-about-police-shootings/?print=true
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Nix and others doubt that all of the more than 18,000 police agencies in the United
States will voluntarily report incidents. But Darrel Stephens, a retired police chief and
the interim executive director of the Major Cities Chiefs Association, is more optimistic.
Growing public pressure will force agencies to participate, he says. At the same time, he
adds, the increased scrutiny since Ferguson has also come at a cost. In a 2017 national
survey by the Pew Research Center, 76 percent of police officers reported that they had
become more reluctant to use force when it is appropriate. Police officers, too, face risks.
An average of around 50 officers are shot and killed by civilians every year.

ADVERTISEMENT

In other wealthy nations, where accurate tracking of shootings is generally a given,
officials tend to have fewer deaths of both civilians and officers to count. Terry
Goldsworthy, a criminologist at Bond University in Queensland, Australia, highlights
one potential explanation for the difference: a stark contrast in the attitude towards and
availability of guns. “Generally, when a police officer pulls up to a car in Australia, they
don’t expect someone to be armed,” he says.
Australia keeps a tally of its approximately five civilian deaths at the hands of the police
per year, using a central government database. Similarly, in the United Kingdom, an
independent inquiry is initiated every time a police officer is involved in a shooting.
To encourage U.S. law-enforcement agencies to report use-of-force information,
Stoughton, who has published widely on deadly force, says officials should consider
making federal grants conditional on whether departments submit use-of-force data to
national collections. But he recognizes the challenges. “We’re not talking about anything
that is practically difficult,” he says. “This is something that is politically difficult.”
Researchers, meanwhile, aren’t going to wait around for the FBI. Some are refining
methods to better analyse the imperfect data they have; others are continually trying to
improve the information collected so far. Academics are expanding the Fatal Encounters
database and filling in holes, for example, by adding police-department demographics
and the location of the nearest emergency department, as well as using surname and
demographic information to guess at the race of someone where it isn’t identified. “I

https://www.scientificamerican.com/article/what-the-data-say-about-police-shootings/?print=true
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don’t think we’ve closed the book on any of this,” says Mummolo. “We’re just
beginning.”
This article is reproduced with permission and was first published on September 4,
2019.

ADVERTISEMENT
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Staff Summary re Variation in Agency Policies on the Use of Force
Staff collected a number of policies regarding the use of force from North Carolina law enforcement
agencies. The sample included larger and smaller agencies from different parts of the state but it was
not intended to be statistically representative, nor was it intended to be a collection of “good” or “bad”
policies. Together, the policies offer a snapshot of how some agencies currently address the use of
force, though with the increased attention these policies have received in recent months, agencies may
also be reviewing and revising their policies. If the Working Group would like staff to collect additional
policies or provide additional information, staff would be glad to do so.
Overall similarity. The policies share certain fundamental similarities. All are grounded in the same basic
sources of law, such as G.S. 15A-401 (North Carolina’s arrest statute, which delineates when officers
may use force, and may use deadly force, to make arrests) and Graham v. Connor, 490 U.S. 386 (1989)
(the seminal Supreme Court case in this area). All attempt to balance officer safety, the public interest,
and the risk of injury to arrestees. All require some form of reporting when officers use force beyond a
specified threshold.
Significant differences. Despite their overall similarity, the policies also vary considerably. They range
from being just a few pages to encompassing more than twenty pages. They are also structured in
different ways. Most agencies have a single use of force policy while some have an overall policy and
separate policies with specific provisions regarding the use of weapons such as pepper spray and Tasers.
Most importantly, the content of the policies also varies. Among the differences staff observed were the
following:








De-escalation. Some policies expressly mandate that officers attempt to de-escalate before
using force. Some refer to de-escalation as an option available to officers when confronted with
a situation in which force may be appropriate. Some do not expressly reference de-escalation at
all, although most policies express a general preference for using as little force as possible.
Chokeholds, neck restraints, and related tactics. Some policies expressly allow certain neckfocused force techniques, such as vascular neck restraints, though perhaps only for officers
trained on the technique(s). Some policies do not mention these techniques. Some policies
expressly prohibit them, typically with an exception for circumstances when deadly force is
legally justified and the officer has no reasonable alternative.
Reporting threshold. As noted above, all the policies that staff reviewed require officers to
report at least some uses of force. However, the threshold at which reporting is required varies.
Some policies require any use of force to be reported; others require reporting only when
“physical” force is used; and still others set a higher threshold – often requiring reporting only
when the use of force involves the officer striking the subject or using a weapon, or results in an
injury.
Levels of force. The policies take different approaches to describing levels of force. Some
describe a rigid hierarchy ranging from mere presence and verbal commands through “soft
hands” techniques like grappling and immobilization, to striking, the use of “less lethal”
weapons such as pepper spray and Tasers, and ultimately to deadly force and the use of
firearms. Others focus mainly on the distinction between deadly and non-deadly force without a
comprehensive list of levels and techniques.



Duty to intervene. Several of the policies staff reviewed do not expressly require an officer to
intervene when the officer observes another officer using inappropriate force. However, a
majority of policies do require intervention. Some are limited to cases in which an officer
witnesses “clearly” excessive force, while others apply when an officer observes any amount of
excessive force. Furthermore, some policies require the officer to intervene and report the
incident, while others do not expressly contain a reporting requirement.



Cases & Codes (https://caselaw. ndlaw.com/)

Practice Management (https://practice. ndlaw.c Search FindLaw

(https://lp. ndlaw.com/)

FINDLAW (HTTPS://LP.FINDLAW.COM/)

/

CASELAW (HTTPS://CASELAW.FINDLAW.COM/)

UNITED STATES (HTTPS://CASELAW.FINDLAW.COM/COURTS/UNITED%20STATES)

/

/

US SUPREME COURT (HTTPS://CASELAW.FINDLAW.COM/COURT/US-SUPREME-COURT)

/

GRAHAM V. CONNOR

GRAHAM v. CONNOR
Print

Font size:

A

A

Reset

United States Supreme Court
GRAHAM v. CONNOR(1989)
No. 87-6571
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Petitioner Graham, a diabetic, asked his friend, Berry, to drive him to a convenience store to
purchase orange juice to counteract the onset of an insulin reaction. Upon entering the store and
seeing the number of people ahead of him, Graham hurried out and asked Berry to drive him to a
friend's house instead. Respondent Connor, a city police o cer, became suspicious after seeing
Graham hastily enter and leave the store, followed Berry's car, and made an investigative stop,
ordering the pair to wait while he found out what had happened in the store. Respondent backup
police o cers arrived on the scene, handcuffed Graham, and ignored or rebuffed attempts to
explain and treat Graham's condition. During the encounter, Graham sustained multiple injuries.
He was released when Connor learned that nothing had happened in the store. Graham led suit
in the District Court under 42 U.S.C. 1983 against respondents, alleging that they had used
excessive force in making the stop, in violation of "rights secured to him under the Fourteenth
Amendment to the United States Constitution and 42 U.S.C. 1983." The District Court granted
respondents' motion for a directed verdict at the close of Graham's evidence, applying a fourfactor test for determining when excessive use of force gives rise to a 1983 cause of action,
which inquires, inter alia, whether the force was applied in a good-faith effort to maintain and
restore discipline or maliciously and sadistically for the very purpose of causing harm. Johnson
v. Glick, 481 F.2d 1028. The Court of Appeals a rmed, endorsing this test as generally applicable
to all claims of constitutionally excessive force brought against government o cials, rejecting
Graham's argument that it was error to require him to prove that the allegedly excessive force
was applied maliciously and sadistically to cause harm, and holding that a reasonable jury
applying the Johnson v. Glick test to his evidence could not nd that the force applied was
constitutionally excessive.

Held:
All claims that law enforcement o cials have used excessive force - deadly or not - in the course
of an arrest, investigatory stop, or other "seizure" of a free citizen are properly analyzed under the
Fourth Amendment's "objective reasonableness" standard, rather than under a substantive due
process standard. Pp. 392-399. [490 U.S. 386, 387]
/

(a) The notion that all excessive force claims brought under 1983 are governed by a single
generic standard is rejected. Instead, courts must identify the speci c constitutional right
allegedly infringed by the challenged application of force and then judge the claim by
reference to the speci c constitutional standard which governs that right. Pp. 393-394.
(b) Claims that law enforcement o cials have used excessive force in the course of an arrest,
investigatory stop, or other "seizure" of a free citizen are most properly characterized as
invoking the protections of the Fourth Amendment, which guarantees citizens the right "to be
secure in their persons . . . against unreasonable seizures," and must be judged by reference
to the Fourth Amendment's "reasonableness" standard. Pp. 394-395.
(c) The Fourth Amendment "reasonableness" inquiry is whether the o cers' actions are
"objectively reasonable" in light of the facts and circumstances confronting them, without
regard to their underlying intent or motivation. The "reasonableness" of a particular use of
force must be judged from the perspective of a reasonable o cer on the scene, and its
calculus must embody an allowance for the fact that police o cers are often forced to make
split-second decisions about the amount of force necessary in a particular situation. Pp. 396397.
(d) The Johnson v. Glick test applied by the courts below is incompatible with a proper Fourth
Amendment analysis. The suggestion that the test's "malicious and sadistic" inquiry is merely
another way of describing conduct that is objectively unreasonable under the circumstances
is rejected. Also rejected is the conclusion that because individual o cers' subjective
motivations are of central importance in deciding whether force used against a convicted
prisoner violates the Eighth Amendment, it cannot be reversible error to inquire into them in
deciding whether force used against a suspect or arrestee violates the Fourth Amendment.
The Eighth Amendment terms "cruel" and "punishments" clearly suggest some inquiry into
subjective state of mind, whereas the Fourth Amendment term "unreasonable" does not.
Moreover, the less protective Eighth Amendment standard applies only after the State has
complied with the constitutional guarantees traditionally associated with criminal
prosecutions. Pp. 397-399.
827 F.2d 945, vacated and remanded.
REHNQUIST, C. J., delivered the opinion of the Court, in which WHITE, STEVENS, O'CONNOR,
SCALIA, and KENNEDY, JJ., joined. BLACKMUN, J., led an opinion concurring in part and
concurring in the judgment, in which BRENNAN and MARSHALL, JJ., joined, post, p. 399. [490 U.S.
386, 388]

H. Gerald Beaver argued the cause for petitioner. On the briefs was Richard B. Glazier.
Mark I. Levy argued the cause for respondents. On the brief was Frank B. Aycock III. *
[ Footnote * ] Briefs of amici curiae urging reversal were led for the United States by Solicitor
General Fried, Assistant Attorney General Reynolds, Deputy Assistant Attorney General Clegg,
David L. Shapiro, Brian J. Martin, and David K. Flynn; and for the American Civil Liberties Union et
al. by Steven R. Shapiro. Lacy H. Thornburg, Attorney General of North Carolina, Isaac T. Avery III,
Special Deputy Attorney General, and Linda Anne Morris, Assistant Attorney General, led a brief
for the State of North Carolina as amicus curiae urging a rmance.
CHIEF JUSTICE REHNQUIST delivered the opinion of the Court.
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This case requires us to decide what constitutional standard governs a free citizen's claim that
law enforcement o cials used excessive force in the course of making an arrest, investigatory
stop, or other "seizure" of his person. We hold that such claims are properly analyzed under the
Fourth Amendment's "objective reasonableness" standard, rather than under a substantive due
process standard.
In this action under 42 U.S.C. 1983, petitioner Dethorne Graham seeks to recover damages for
injuries allegedly sustained when law enforcement o cers used physical force against him
during the course of an investigatory stop. Because the case comes to us from a decision of the
Court of Appeals a rming the entry of a directed verdict for respondents, we take the evidence
hereafter noted in the light most favorable to petitioner. On November 12, 1984, Graham, a
diabetic, felt the onset of an insulin reaction. He asked a friend, William Berry, to drive him to a
nearby convenience store so he could purchase some orange juice to counteract the reaction.
Berry agreed, but when Graham entered the store, he saw a number of people ahead of him in the
checkout [490 U.S. 386, 389] line. Concerned about the delay, he hurried out of the store and asked
Berry to drive him to a friend's house instead.
Respondent Connor, an o cer of the Charlotte, North Carolina, Police Department, saw Graham
hastily enter and leave the store. The o cer became suspicious that something was amiss and
followed Berry's car. About one-half mile from the store, he made an investigative stop. Although
Berry told Connor that Graham was simply suffering from a "sugar reaction," the o cer ordered
Berry and Graham to wait while he found out what, if anything, had happened at the convenience
store. When O cer Connor returned to his patrol car to call for backup assistance, Graham got
out of the car, ran around it twice, and nally sat down on the curb, where he passed out brie y.
In the ensuing confusion, a number of other Charlotte police o cers arrived on the scene in
response to O cer Connor's request for backup. One of the o cers rolled Graham over on the
sidewalk and cuffed his hands tightly behind his back, ignoring Berry's pleas to get him some
sugar. Another o cer said: "I've seen a lot of people with sugar diabetes that never acted like
this. Ain't nothing wrong with the M. F. but drunk. Lock the S. B. up." App. 42. Several o cers then
lifted Graham up from behind, carried him over to Berry's car, and placed him face down on its
hood. Regaining consciousness, Graham asked the o cers to check in his wallet for a diabetic
decal that he carried. In response, one of the o cers told him to "shut up" and shoved his face
down against the hood of the car. Four o cers grabbed Graham and threw him head rst into the
police car. A friend of Graham's brought some orange juice to the car, but the o cers refused to
let him have it. Finally, O cer Connor received a report that Graham had done nothing wrong at
the convenience store, and the o cers drove him home and released him. [490 U.S. 386, 390]
At some point during his encounter with the police, Graham sustained a broken foot, cuts on his
wrists, a bruised forehead, and an injured shoulder; he also claims to have developed a loud
ringing in his right ear that continues to this day. He commenced this action under 42 U.S.C.
1983 against the individual o cers involved in the incident, all of whom are respondents here, 1
alleging that they had used excessive force in making the investigatory stop, in violation of
"rights secured to him under the Fourteenth Amendment to the United States Constitution and 42
U.S.C. 1983." Complaint § 10, App. 5. 2 The case was tried before a jury. At the close of
petitioner's evidence, respondents moved for a directed verdict. In ruling on that motion, the
District Court considered the following four factors, which it identi ed as "[t]he factors to be
considered in determining when the excessive use of force gives rise to a cause of action under
1983": (1) the need for the application of force; (2) the relationship between that need and the
amount of force that was used; (3) the extent of the injury in icted; and (4) "[w]hether the force
was applied in a good faith effort to maintain and restore discipline or maliciously and
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sadistically for the very purpose of causing harm." 644 F. Supp. 246, 248 (WDNC 1986). Finding
that the amount of force used by the o cers was "appropriate under the circumstances," that "
[t]here was no discernable injury in icted," and that the force used "was not applied maliciously
or sadistically for the very purpose of causing harm," but in "a good faith effort to maintain or
restore order in the face of a potentially explosive [490 U.S. 386, 391] situation." id., at 248-249, the
District Court granted respondents' motion for a directed verdict.
A divided panel of the Court of Appeals for the Fourth Circuit a rmed. 827 F.2d 945 (1987). The
majority ruled rst that the District Court had applied the correct legal standard in assessing
petitioner's excessive force claim. Id., at 948-949. Without attempting to identify the speci c
constitutional provision under which that claim arose, 3 the majority endorsed the four-factor
test applied by the District Court as generally applicable to all claims of "constitutionally
excessive force" brought against governmental o cials. Id., at 948. The majority rejected
petitioner's argument, based on Circuit precedent, 4 that it was error to require him to prove that
the allegedly excessive force used against him was applied "maliciously and sadistically for the
very purpose of causing harm." 5 Ibid. Finally, the majority held that a reasonable jury applying
the four-part test it had just endorsed [490 U.S. 386, 392] to petitioner's evidence "could not nd that
the force applied was constitutionally excessive." Id., at 949-950. The dissenting judge argued
that this Court's decisions in Terry v. Ohio, 392 U.S. 1 (1968), and Tennessee v. Garner, 471 U.S. 1
(1985), required that excessive force claims arising out of investigatory stops be analyzed under
the Fourth Amendment's "objective reasonableness" standard. 827 F.2d, at 950-952. We granted
certiorari, 488 U.S. 816 (1988), and now reverse.
Fifteen years ago, in Johnson v. Glick, 481 F.2d 1028, cert. denied, 414 U.S. 1033 (1973), the
Court of Appeals for the Second Circuit addressed a 1983 damages claim led by a pretrial
detainee who claimed that a guard had assaulted him without justi cation. In evaluating the
detainee's claim, Judge Friendly applied neither the Fourth Amendment nor the Eighth, the two
most textually obvious sources of constitutional protection against physically abusive
governmental conduct. 6 Instead, he looked to "substantive due process," holding that "quite
apart from any `speci c' of the Bill of Rights, application of undue force by [490 U.S. 386, 393] law
enforcement o cers deprives a suspect of liberty without due process of law." 481 F.2d, at 1032.
As support for this proposition, he relied upon our decision in Rochin v. California, 342 U.S. 165
(1952), which used the Due Process Clause to void a state criminal conviction based on evidence
obtained by pumping the defendant's stomach. 481 F.2d, at 1032-1033. If a police o cer's use of
force which "shocks the conscience" could justify setting aside a criminal conviction, Judge
Friendly reasoned, a correctional o cer's use of similarly excessive force must give rise to a due
process violation actionable under 1983. Ibid. Judge Friendly went on to set forth four factors to
guide courts in determining "whether the constitutional line has been crossed" by a particular
use of force - the same four factors relied upon by the courts below in this case. Id., at 1033.
In the years following Johnson v. Glick, the vast majority of lower federal courts have applied its
four-part "substantive due process" test indiscriminately to all excessive force claims lodged
against law enforcement and prison o cials under 1983, without considering whether the
particular application of force might implicate a more speci c constitutional right governed by a
different standard. 7 Indeed, many courts have seemed to assume, as did the courts below in
this case, that there is a generic "right" to be free from excessive force, grounded not in any
particular constitutional provision but rather in "basic principles of 1983 jurisprudence." 8
We reject this notion that all excessive force claims brought under 1983 are governed by a single
generic standard. As we have said many times, 1983 "is not itself a [490 U.S. 386, 394] source of
substantive rights," but merely provides "a method for vindicating federal rights elsewhere
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conferred." Baker v. McCollan, 443 U.S. 137, 144 , n. 3 (1979). In addressing an excessive force
claim brought under 1983, analysis begins by identifying the speci c constitutional right
allegedly infringed by the challenged application of force. See id., at 140 ("The rst inquiry in any
1983 suit" is "to isolate the precise constitutional violation with which [the defendant] is
charged"). 9 In most instances, that will be either the Fourth Amendment's prohibition against
unreasonable seizures of the person, or the Eighth Amendment's ban on cruel and unusual
punishments, which are the two primary sources of constitutional protection against physically
abusive governmental conduct. The validity of the claim must then be judged by reference to the
speci c constitutional standard which governs that right, rather than to some generalized
"excessive force" standard. See Tennessee v. Garner, supra, at 7-22 (claim of excessive force to
effect arrest analyzed under a Fourth Amendment standard); Whitley v. Albers, 475 U.S. 312, 318
-326 (1986) (claim of excessive force to subdue convicted prisoner analyzed under an Eighth
Amendment standard).
Where, as here, the excessive force claim arises in the context of an arrest or investigatory stop
of a free citizen, it is most properly characterized as one invoking the protections of the Fourth
Amendment, which guarantees citizens the right "to be secure in their persons . . . against
unreasonable . . . seizures" of the person. This much is clear from our decision in Tennessee v.
Garner, supra. In Garner, we addressed a claim that the use of deadly force to apprehend a
eeing suspect who did not appear to be armed or otherwise dangerous violated the suspect's
constitutional rights, notwithstanding the existence of probable cause to arrest. [490 U.S. 386, 395]
Though the complaint alleged violations of both the Fourth Amendment and the Due Process
Clause, see 471 U.S., at 5 , we analyzed the constitutionality of the challenged application of
force solely by reference to the Fourth Amendment's prohibition against unreasonable seizures
of the person, holding that the "reasonableness" of a particular seizure depends not only on
when it is made, but also on how it is carried out. Id., at 7-8. Today we make explicit what was
implicit in Garner's analysis, and hold that all claims that law enforcement o cers have used
excessive force - deadly or not - in the course of an arrest, investigatory stop, or other "seizure" of
a free citizen should be analyzed under the Fourth Amendment and its "reasonableness"
standard, rather than under a "substantive due process" approach. Because the Fourth
Amendment provides an explicit textual source of constitutional protection against this sort of
physically intrusive governmental conduct, that Amendment, not the more generalized notion of
"substantive due process," must be the guide for analyzing these claims. 10 [490 U.S. 386, 396]
Determining whether the force used to effect a particular seizure is "reasonable" under the
Fourth Amendment requires a careful balancing of "`the nature and quality of the intrusion on the
individual's Fourth Amendment interests'" against the countervailing governmental interests at
stake. Id., at 8, quoting United States v. Place, 462 U.S. 696, 703 (1983). Our Fourth Amendment
jurisprudence has long recognized that the right to make an arrest or investigatory stop
necessarily carries with it the right to use some degree of physical coercion or threat thereof to
effect it. See Terry v. Ohio, 392 U.S., at 22 -27. Because "[t]he test of reasonableness under the
Fourth Amendment is not capable of precise de nition or mechanical application," Bell v. Wol sh,
441 U.S. 520, 559 (1979), however, its proper application requires careful attention to the facts
and circumstances of each particular case, including the severity of the crime at issue, whether
the suspect poses an immediate threat to the safety of the o cers or others, and whether he is
actively resisting arrest or attempting to evade arrest by ight. See Tennessee v. Garner, 471 U.S.,
at 8 -9 (the question is "whether the totality of the circumstances justi e[s] a particular sort of . . .
seizure").
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The "reasonableness" of a particular use of force must be judged from the perspective of a
reasonable o cer on the scene, rather than with the 20/20 vision of hindsight. See Terry v. Ohio,
supra, at 20-22. The Fourth Amendment is not violated by an arrest based on probable cause,
even though the wrong person is arrested, Hill v. California, 401 U.S. 797 (1971), nor by the
mistaken execution of a valid search warrant on the wrong premises, Maryland v. Garrison, 480
U.S. 79 (1987). With respect to a claim of excessive force, the same standard of reasonableness
at the moment applies: "Not every push or shove, even if it may later seem unnecessary in the
peace of a judge's chambers," Johnson v. Glick, 481 F.2d, at 1033, violates the Fourth
Amendment. The calculus of reasonableness must embody [490 U.S. 386, 397] allowance for the
fact that police o cers are often forced to make split-second judgments - in circumstances that
are tense, uncertain, and rapidly evolving - about the amount of force that is necessary in a
particular situation.
As in other Fourth Amendment contexts, however, the "reasonableness" inquiry in an excessive
force case is an objective one: the question is whether the o cers' actions are "objectively
reasonable" in light of the facts and circumstances confronting them, without regard to their
underlying intent or motivation. See Scott v. United States, 436 U.S. 128, 137 -139 (1978); see
also Terry v. Ohio, supra, at 21 (in analyzing the reasonableness of a particular search or seizure,
"it is imperative that the facts be judged against an objective standard"). An o cer's evil
intentions will not make a Fourth Amendment violation out of an objectively reasonable use of
force; nor will an o cer's good intentions make an objectively unreasonable use of force
constitutional. See Scott v. United States, supra, at 138, citing United States v. Robinson, 414 U.S.
218 (1973).
Because petitioner's excessive force claim is one arising under the Fourth Amendment, the Court
of Appeals erred in analyzing it under the four-part Johnson v. Glick test. That test, which
requires consideration of whether the individual o cers acted in "good faith" or "maliciously and
sadistically for the very purpose of causing harm," is incompatible with a proper Fourth
Amendment analysis. We do not agree with the Court of Appeals' suggestion, see 827 F.2d, at
948, that the "malicious and sadistic" inquiry is merely another way of describing conduct that is
objectively unreasonable under the circumstances. Whatever the empirical correlations between
"malicious and sadistic" behavior and objective unreasonableness may be, the fact remains that
the "malicious and sadistic" factor puts in issue the subjective motivations of the individual
o cers, which our prior cases make clear has no bearing on whether a particular seizure is
"unreasonable" under the Fourth Amendment. Nor do we agree with the [490 U.S. 386, 398] Court of
Appeals' conclusion, see id., at 948, n. 3, that because the subjective motivations of the
individual o cers are of central importance in deciding whether force used against a convicted
prisoner violates the Eighth Amendment, see Whitley v. Albers, 475 U.S., at 320 -321, 11 it cannot
be reversible error to inquire into them in deciding whether force used against a suspect or
arrestee violates the Fourth Amendment. Differing standards under the Fourth and Eighth
Amendments are hardly surprising: the terms "cruel" and "punishments" clearly suggest some
inquiry into subjective state of mind, whereas the term "unreasonable" does not. Moreover, the
less protective Eighth Amendment standard applies "only after the State has complied with the
constitutional guarantees traditionally associated with criminal prosecutions." Ingraham v.
Wright, 430 U.S. 651, 671 , [490 U.S. 386, 399] n. 40 (1977). The Fourth Amendment inquiry is one of
"objective reasonableness" under the circumstances, and subjective concepts like "malice" and
"sadism" have no proper place in that inquiry. 12
Because the Court of Appeals reviewed the District Court's ruling on the motion for directed
verdict under an erroneous view of the governing substantive law, its judgment must be vacated
and the case remanded to that court for reconsideration of that issue under the proper Fourth

/

Amendment standard.
It is so ordered.

Footnotes
[ Footnote 1 ] Also named as a defendant was the city of Charlotte, which employed the
individual respondents. The District Court granted a directed verdict for the city, and petitioner
did not challenge that ruling before the Court of Appeals. Accordingly, the city is not a party to
the proceedings before this Court.
[ Footnote 2 ] Petitioner also asserted pendent state-law claims of assault, false imprisonment,
and intentional in iction of emotional distress. Those claims have been dismissed from the case
and are not before this Court.
[ Footnote 3 ] The majority did note that because Graham was not an incarcerated prisoner, "his
complaint of excessive force did not, therefore, arise under the eighth amendment." 827 F.2d, at
948, n. 3. However, it made no further effort to identify the constitutional basis for his claim.
[ Footnote 4 ] Petitioner's argument was based primarily on Kidd v. O'Neil, 774 F.2d 1252 (CA4
1985), which read this Court's decision in Tennessee v. Garner, 471 U.S. 1 (1985), as mandating
application of a Fourth Amendment "objective reasonableness" standard to claims of excessive
force during arrest. See 774 F.2d, at 1254-1257. The reasoning of Kidd was subsequently
rejected by the en banc Fourth Circuit in Justice v. Dennis, 834 F.2d 380, 383 (1987), cert.
pending, No. 87-1422.
[ Footnote 5 ] The majority noted that in Whitley v. Albers, 475 U.S. 312 (1986), we held that the
question whether physical force used against convicted prisoners in the course of quelling a
prison riot violates the Eighth Amendment "ultimately turns on `whether force was applied in a
good faith effort to maintain or restore discipline or maliciously and sadistically for the very
purpose of causing harm.'" 827 F.2d, at 948, n. 3, quoting Whitley v. Albers, supra, at 320-321.
Though the Court of Appeals acknowledged that petitioner was not a convicted prisoner, it
thought it "unreasonable . . . to suggest that a conceptual factor could be central to one type of
excessive force claim but reversible error when merely considered by the court in another
context." 827 F.2d, at 948, n. 3.
[ Footnote 6 ] Judge Friendly did not apply the Eighth Amendment's Cruel and Unusual
Punishments Clause to the detainee's claim for two reasons. First, he thought that the Eighth
Amendment's protections did not attach until after conviction and sentence. 481 F.2d, at 1032.
This view was con rmed by Ingraham v. Wright, 430 U.S. 651, 671 , n. 40 (1977) ("Eighth
Amendment scrutiny is appropriate only after the State has complied with the constitutional
guarantees traditionally associated with criminal prosecutions"). Second, he expressed doubt
whether a "spontaneous attack" by a prison guard, done without the authorization of prison
o cials, fell within the traditional Eighth Amendment de nition of "punishments." 481 F.2d, at
1032. Although Judge Friendly gave no reason for not analyzing the detainee's claim under the
Fourth Amendment's prohibition against "unreasonable . . . seizures" of the person, his refusal to
do so was apparently based on a belief that the protections of the Fourth Amendment did not
extend to pretrial detainees. See id., at 1033 (noting that "most of the courts faced with
challenges to the conditions of pretrial detention have primarily based their analysis directly on
the due process clause"). See n. 10, infra.
[ Footnote 7 ] See Freyermuth, Rethinking Excessive Force, 1987 Duke L. J. 692, 694-696, and nn.
16-23 (1987) (collecting cases).
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[ Footnote 8 ] See Justice v. Dennis, supra, at 382 ("There are . . . certain basic principles in
section 1983 jurisprudence as it relates to claims of excessive force that are beyond question [,]
[w]hether the factual circumstances involve an arrestee, a pretrial detainee or a prisoner").
[ Footnote 9 ] The same analysis applies to excessive force claims brought against federal law
enforcement and correctional o cials under Bivens v. Six Unknown Fed. Narcotics Agents, 403
U.S. 388 (1971).
[ Footnote 10 ] A "seizure" triggering the Fourth Amendment's protections occurs only when
government actors have, "by means of physical force or show of authority, . . . in some way
restrained the liberty of a citizen," Terry v. Ohio, 392 U.S. 1, 19 , n. 16 (1968); see Brower v. County
of Inyo, 489 U.S. 593, 596 (1989). Our cases have not resolved the question whether the Fourth
Amendment continues to provide individuals with protection against the deliberate use of
excessive physical force beyond the point at which arrest ends and pretrial detention begins, and
we do not attempt to answer that question today. It is clear, however, that the Due Process
Clause protects a pretrial detainee from the use of excessive force that amounts to punishment.
See Bell v. Wol sh, 441 U.S. 520, 535 -539 (1979). After conviction, the Eighth Amendment
"serves as the primary source of substantive protection . . . in cases . . . where the deliberate use
of force is challenged as excessive and unjusti ed." Whitley v. Albers, 475 U.S., at 327 . Any
protection that "substantive due process" affords convicted prisoners against excessive force is,
we have held, at best redundant of that provided by the Eighth Amendment. Ibid.
[ Footnote 11 ] In Whitley, we addressed a 1983 claim brought by a convicted prisoner, who
claimed that prison o cials had violated his Eighth Amendment rights by shooting him in the
knee during a prison riot. We began our Eighth Amendment analysis by reiterating the longestablished maxim that an Eighth Amendment violation requires proof of the "`"unnecessary and
wanton in iction of pain."'" 475 U.S., at 319 , quoting Ingraham v. Wright, 430 U.S., at 670 , in turn
quoting Estelle v. Gamble, 429 U.S. 97, 103 (1976). We went on to say that when prison o cials
use physical force against an inmate "to restore order in the face of a prison disturbance, . . . the
question whether the measure taken in icted unnecessary and wanton pain . . . ultimately turns
on `whether the force was applied in a good faith effort to maintain or restore discipline or
maliciously and sadistically for the very purpose of causing harm.'" 475 U.S., at 320 -321
(emphasis added), quoting Johnson v. Glick, 481 F.2d, at 1033. We also suggested that the other
prongs of the Johnson v. Glick test might be useful in analyzing excessive force claims brought
under the Eighth Amendment. 475 U.S., at 321 . But we made clear that this was so not because
Judge Friendly's four-part test is some talismanic formula generally applicable to all excessive
force claims, but because its four factors help to focus the central inquiry in the Eighth
Amendment context, which is whether the particular use of force amounts to the "unnecessary
and wanton in iction of pain." See id., at 320-321. Our endorsement of the Johnson v. Glick test
in Whitley thus had no implications beyond the Eighth Amendment context.
[ Footnote 12 ] Of course, in assessing the credibility of an o cer's account of the circumstances
that prompted the use of force, a fact nder may consider, along with other factors, evidence that
the o cer may have harbored ill-will toward the citizen. See Scott v. United States, 436 U.S. 128,
139 , n. 13 (1978). Similarly, the o cer's objective "good faith" - that is, whether he could
reasonably have believed that the force used did not violate the Fourth Amendment - may be
relevant to the availability of the quali ed immunity defense to monetary liability under 1983. See
Anderson v. Creighton, 483 U.S. 635 (1987). Since no claim of quali ed immunity has been raised
in this case, however, we express no view on its proper application in excessive force cases that
arise under the Fourth Amendment.
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JUSTICE BLACKMUN, with whom JUSTICE BRENNAN and JUSTICE MARSHALL join, concurring
in part and concurring in the judgment.
I join the Court's opinion insofar as it rules that the Fourth Amendment is the primary tool for
analyzing claims of excessive force in the prearrest context, and I concur in the judgment
remanding the case to the Court of Appeals for reconsideration of the evidence under a
reasonableness standard. In light of respondents' concession, however, that the pleadings in this
case properly may be construed as raising a Fourth Amendment claim, see Brief for
Respondents 3, I see no reason for the Court to nd it necessary further to reach out to decide
that prearrest excessive force claims are to be analyzed under the Fourth Amendment rather
than under a [490 U.S. 386, 400] substantive due process standard. I also see no basis for the
Court's suggestion, ante, at 395, that our decision in Tennessee v. Garner, 471 U.S. 1 (1985),
implicitly so held. Nowhere in Garner is a substantive due process standard for evaluating the
use of excessive force in a particular case discussed; there is no suggestion that such a
standard was offered as an alternative and rejected.
In this case, petitioner apparently decided that it was in his best interest to disavow the
continued applicability of substantive due process analysis as an alternative basis for recovery in
prearrest excessive force cases. See Brief for Petitioner 20. His choice was certainly wise as a
matter of litigation strategy in his own case, but does not (indeed, cannot be expected to) serve
other potential plaintiffs equally well. It is for that reason that the Court would have done better
to leave that question for another day. I expect that the use of force that is not demonstrably
unreasonable under the Fourth Amendment only rarely will raise substantive due process
concerns. But until I am faced with a case in which that question is squarely raised, and its
merits are subjected to adversary presentation, I do not join in foreclosing the use of substantive
due process analysis in prearrest cases. [490 U.S. 386, 401]
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SUBCHAPTER IV. ARREST.
Article 20.
Arrest.
§ 15A-401. Arrest by law-enforcement officer.
(a)
Arrest by Officer Pursuant to a Warrant. –
(1)
Warrant in Possession of Officer. – An officer having a warrant for arrest in
his possession may arrest the person named or described therein at any time
and at any place within the officer's territorial jurisdiction.
(2)
Warrant Not in Possession of Officer. – An officer who has knowledge that a
warrant for arrest has been issued and has not been executed, but who does
not have the warrant in his possession, may arrest the person named therein
at any time. The officer must inform the person arrested that the warrant has
been issued and serve the warrant upon him as soon as possible. This
subdivision applies even though the arrest process has been returned to the
clerk under G.S. 15A-301.
(b)
Arrest by Officer Without a Warrant. –
(1)
Offense in Presence of Officer. – An officer may arrest without a warrant
any person who the officer has probable cause to believe has committed a
criminal offense, or has violated a pretrial release order entered under G.S.
15A-534 or G.S. 15A-534.1(a)(2), in the officer's presence.
(2)
Offense Out of Presence of Officer. – An officer may arrest without a
warrant any person who the officer has probable cause to believe:
a.
Has committed a felony; or
b.
Has committed a misdemeanor, and:
1.
Will not be apprehended unless immediately arrested, or
2.
May cause physical injury to himself or others, or damage to
property unless immediately arrested; or
c.
Has committed a misdemeanor under G.S. 14-72.1, 14-134.3,
20-138.1, or 20-138.2; or
d.
Has committed a misdemeanor under G.S. 14-33(a), 14-33(c)(1),
14-33(c)(2), or 14-34 when the offense was committed by a person
with whom the alleged victim has a personal relationship as defined
in G.S. 50B-1; or
e.
Has committed a misdemeanor under G.S. 50B-4.1(a); or
f.
Has violated a pretrial release order entered under G.S. 15A-534 or
G.S. 15A-534.1(a)(2).
(3)
Repealed by Session Laws 1991, c. 150.
(4)
A law enforcement officer may detain an individual arrested for violation of
an order limiting freedom of movement or access issued pursuant to G.S.
130A-475 or G.S. 130A-145 in the area designated by the State Health
Director or local health director pursuant to such order. The person may be
detained in such area until the initial appearance before a judicial official
pursuant to G.S. 15A-511 and G.S. 15A-534.5.
(c)
How Arrest Made. –
(1)
An arrest is complete when:
a.
The person submits to the control of the arresting officer who has
indicated his intention to arrest, or
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b.

(d)

(e)

The arresting officer, with intent to make an arrest, takes a person
into custody by the use of physical force.
(2)
Upon making an arrest, a law-enforcement officer must:
a.
Identify himself as a law-enforcement officer unless his identity is
otherwise apparent,
b.
Inform the arrested person that he is under arrest, and
c.
As promptly as is reasonable under the circumstances, inform the
arrested person of the cause of the arrest, unless the cause appears to
be evident.
Use of Force in Arrest. –
(1)
Subject to the provisions of subdivision (2), a law-enforcement officer is
justified in using force upon another person when and to the extent that he
reasonably believes it necessary:
a.
To prevent the escape from custody or to effect an arrest of a person
who he reasonably believes has committed a criminal offense, unless
he knows that the arrest is unauthorized; or
b.
To defend himself or a third person from what he reasonably believes
to be the use or imminent use of physical force while effecting or
attempting to effect an arrest or while preventing or attempting to
prevent an escape.
(2)
A law-enforcement officer is justified in using deadly physical force upon
another person for a purpose specified in subdivision (1) of this subsection
only when it is or appears to be reasonably necessary thereby:
a.
To defend himself or a third person from what he reasonably believes
to be the use or imminent use of deadly physical force;
b.
To effect an arrest or to prevent the escape from custody of a person
who he reasonably believes is attempting to escape by means of a
deadly weapon, or who by his conduct or any other means indicates
that he presents an imminent threat of death or serious physical
injury to others unless apprehended without delay; or
c.
To prevent the escape of a person from custody imposed upon him as
a result of conviction for a felony.
Nothing in this subdivision constitutes justification for willful, malicious or
criminally negligent conduct by any person which injures or endangers any
person or property, nor shall it be construed to excuse or justify the use of
unreasonable or excessive force.
Entry on Private Premises or Vehicle; Use of Force. –
(1)
A law-enforcement officer may enter private premises or a vehicle to effect
an arrest when:
a.
The officer has in his possession a warrant or order or a copy of the
warrant or order for the arrest of a person, provided that an officer
may utilize a copy of a warrant or order only if the original warrant
or order is in the possession of a member of a law enforcement
agency located in the county where the officer is employed and the
officer verifies with the agency that the warrant is current and valid;
or the officer is authorized to arrest a person without a warrant or
order having been issued,
b.
The officer has reasonable cause to believe the person to be arrested
is present, and
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c.

The officer has given, or made reasonable effort to give, notice of his
authority and purpose to an occupant thereof, unless there is
reasonable cause to believe that the giving of such notice would
present a clear danger to human life.
(2)
The law-enforcement officer may use force to enter the premises or vehicle
if he reasonably believes that admittance is being denied or unreasonably
delayed, or if he is authorized under subsection (e)(1)c to enter without
giving notice of his authority and purpose.
(f)
Use of Deadly Weapon or Deadly Force to Resist Arrest. –
(1)
A person is not justified in using a deadly weapon or deadly force to resist
an arrest by a law-enforcement officer using reasonable force, when the
person knows or has reason to know that the officer is a law-enforcement
officer and that the officer is effecting or attempting to effect an arrest.
(2)
The fact that the arrest was not authorized under this section is no defense to
an otherwise valid criminal charge arising out of the use of such deadly
weapon or deadly force.
(3)
Nothing contained in this subsection (f) shall be construed to excuse or
justify the unreasonable or excessive force by an officer in effecting an
arrest. Nothing contained in this subsection (f) shall be construed to bar or
limit any civil action arising out of an arrest not authorized by this Article.
(g)
Care of minor children. – When a law enforcement officer arrests an adult who is
supervising minor children who are present at the time of the arrest, the minor children must be
placed with a responsible adult approved by a parent or guardian of the minor children. If it is
not possible to place the minor children with a responsible adult approved by a parent or
guardian within a reasonable period of time, the law enforcement officer shall contact the
county department of social services. (1868-9, c. 178, subch. 1, ss. 3, 5; Code, ss. 1126, 1128;
Rev., ss. 3178, 3180; C.S., ss. 4544, 4546; 1955, c. 58; 1973, c. 1286, s. 1; 1979, c. 561, s. 3; c.
725, s. 4; 1983, c. 762, s. 1; 1985, c. 548; 1991, c. 150, s. 1; 1995, c. 506, s. 10; 1997-456, s. 3;
1999-23, s. 7; 1999-399, s. 1; 2002-179, s. 14; 2004-186, s. 13.1; 2009-544, s. 2; 2011-245, s.
1.)
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What the Data Say about Police Shootings
How do racial biases play into deadly encounters with the police? Researchers wrestle with
incomplete data to reach answers
By Lynne Peeples, Nature magazine on September 5, 2019

Credit: Sean Rayford Getty Images

On Tuesday 6 August, the police shot and killed a schoolteacher outside his home in
Shaler Township, Pennsylvania. He had reportedly pointed a gun at the officers. In
Grants Pass, Oregon, that same day, a 39-year-old man was shot and killed after an
altercation with police in the state police office. And in Henderson, Nevada, that
evening, an officer shot and injured a 15-year-old suspected of robbing a convenience
store. The boy reportedly had an object in his hand that the police later confirmed was
not a deadly weapon.
In the United States, police officers fatally shoot about three people per day on average,
a number that’s close to the yearly totals for other wealthy nations. But data on these
deadly encounters have been hard to come by.
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A pair of high-profile killings of unarmed black men by the police pushed this reality
into the headlines in summer 2014. Waves of public protests broke out after the fatal
shooting of Michael Brown in Ferguson, Missouri, and the death by chokehold of Eric
Garner in New York City.

ADVERTISEMENT

Those cases and others raised questions about the extent to which racial biases—either
implicit associations or outright racism—contribute to the use of lethal force by the
police across the United States. And yet there was no source of comprehensive
information to investigate the issue. Five years later, newspapers, enterprising
individuals and the federal government have launched ambitious data-collection
projects to fill the gaps and improve transparency and accountability over how police
officers exercise their right to use deadly force.
“It is this awesome power that they have that no other profession has,” says Justin Nix, a
criminologist at the University of Nebraska Omaha. “Let’s keep track of it.”
Social scientists and public-health researchers have begun to dig into these records and
have produced more than 50 publications so far—up from a trickle of papers on the topic
before 2015. They are mining the new numbers to address pressing questions, such as
whether the police are disproportionately quick to shoot black civilians and those from
other minority groups. But methods and interpretations vary greatly. A pair of highprofile papers published in the past few weeks come to seemingly opposite conclusions
about the role of racial biases.
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Scientists are now debating which incidents to track—from deadly shootings to all
interactions with the public—and which details matter most, such as whether the victim
was armed or had had previous contact with the police. They are also looking for the
best way to compare activities across jurisdictions and account for misreporting. “It’s
really contentious because there’s no clearly right answer,” says Seth Stoughton at the
University of South Carolina in Columbia, a former police officer who now studies the
regulation of law enforcement.
Although the databases are still imperfect, they make it clear that police officers’ use of
lethal force is much more common than previously thought, and that it varies
significantly across the country, including the two locations where Brown and Garner
lost their lives. St Louis (of which Ferguson is a suburb) has one of the highest rates of
police shooting civilians per capita in the United States, whereas New York City
consistently has one of the lowest, according to one database. Deciphering what
practices and policies drive such differences could identify opportunities to reduce the
number of shootings and deaths for both civilians and police officers, scientists say.

ADVERTISEMENT

“We need to standardize definitions and start counting,” says Stoughton. “As the old
saying goes, ‘What gets measured, gets managed.’”

SPOTLIGHT ON A BLIND SPOT

In December 2014, spurred by unrest in the wake of Ferguson, then-US president,
Barack Obama, created a task force to investigate policing practices. The group issued a
report five months later, highlighting a need for “expanded research and data collection”
(see go.nature.com/2kqoddk). The data historically collected by the federal government
on fatal shootings were sorely lacking. Almost two years later, the U.S. Federal Bureau of
Investigation (FBI) responded with a pilot project to create an online national database
of fatal and non-fatal use of force by law-enforcement officers. The FBI director at the
time, James Comey, called the lack of comprehensive national data “unacceptable” and
“embarrassing”.
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Full data collection started this year. But outsiders had already begun to gather the data
in the interests of informing the public. The database considered to be the most
complete is maintained by The Washington Post. In 2015, the newspaper began
collecting information on fatal shootings from local news reports, public records and
social media. Its records indicate that police officers shoot and kill around 1,000
civilians each year—about twice the number previously counted by the FBI.

Sign up for Scientiﬁc American’s free newsletters.
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Recognizing that ‘lethal force’ does not always involve a gun and doesn’t always result in
death, two other media organizations expanded on this approach. In 2015 and 2016, UK
newspaper The Guardian combined its original reporting with crowdsourced
information to record all fatal encounters with the police in the United States, and found
around 1,100 civilian deaths per year. Online news site VICE News obtained data on
both fatal and non-fatal shootings from the country’s 50 largest local police
departments, finding that for every person shot and killed between 2010 and 2016,
officers shot at two more people who survived. Extrapolating from that, the actual
number of civilians shot by the police each year is likely to be upwards of 3,000.
Unofficial national databases have also popped up outside the major news
organizations. Two small-scale private efforts, Fatal Encountersand Mapping Police
Violence, aggregate and verify information from other databases with added details
gleaned from social media, obituaries, criminal-records databases and police reports
(see ‘Shootings by police—the data’).
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Credit: Nature; Sources: Map: Mapping Police Violence; Ethnic imbalance: ref. 1; Police deaths: FBI LEOKA report 2018
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The results paint a picture of definite disparity when it comes to race and police
shootings. Although more white people are shot in total, people from minority ethnic
groups are shot at higher rates by population. One paper published in August found that
a black man is 2.5 times more likely than a white man to be killed by the police during
his lifetime. The difference, albeit smaller, is also there for women. But the authors did
not make any conclusions regarding racial bias of police officers, in part because not
everyone has an equal chance of coming into contact with the police. Crime rates and
policing practices differ across communities, as do the historical legacies that influence
them. Aggressive policing over time can increase local levels of violence and contact with
the police, says Frank Edwards, a sociologist at Rutgers University in Newark, New
Jersey, and an author on the paper. “This is inherently a multilevel problem,” he says.
Researchers have used various approaches to try to determine the best benchmarks for
the data, such as looking at the arrest rates where the shootings occurred or factoring in
the context of encounters that end in a shooting. Did the suspect have a weapon? Were
officers or another civilian being threatened? In a 2017 study, for example, Nix
determined that black people fatally shot by the police were twice as likely as white
people to be unarmed. Those findings align with many studies published since 2015
suggesting that racial biases do influence police shootings.
Some research runs counter to this conclusion. This July, authors of a study that pulled
information from The Washington Post and The Guardian databases, as well as directly
from police departments, said they found no evidence of biases against black or
Hispanic people. In addition to factoring in the crime rates of the communities where
the shootings happened, the authors looked at the race of the officers involved.
Several scientists have taken issue with their methods, however. To sidestep some of the
questions about encounter rates, the study authors started from the pool of people shot
by the police and then calculated the chance that they were of a certain race. Jonathan
Mummolo, a political scientist at Princeton University, New Jersey, argues that the real
question to ask in order to detect racial bias is the reverse: does a citizen of a certain race
face a greater chance of getting shot by the police? And answering this question requires
knowing, or at least reasonably approximating, that elusive encounter rate.

https://www.scientificamerican.com/article/what-the-data-say-about-police-shootings/?print=true

7/11

8/13/2020

What the Data Say about Police Shootings - Scientific American

The national-scale databases are inherently messy, in part as a result of disparate
definitions of the ‘use of force’, as well as different police protocols and reporting
requirements. Other studies have avoided some of these inconsistencies by focusing on
local data.

ADVERTISEMENT

A 2017 study of data collected from the Dallas Police Department in Texas indicated that
although race was not a significant factor in decisions to pull the trigger, Dallas officers
were more likely to draw their firearms on minority suspects.
The Dallas Police Department declined to comment on the study but highlighted its
officer-education efforts, including in areas of cultural diversity and implicit bias, as well
as its deployment of body cameras, which many agencies have adopted as a way to
improve transparency.
Some researchers say it’s important to shift the discussion to examine when—rather
than whether—racial bias factors into the use of deadly force. Does it come into play
when a department decides which neighbourhoods to police most heavily? Or is it when
an officer first lays eyes on a civilian, or is it when they make that split-second decision
to pull the trigger? Andrew Wheeler, a criminologist at the University of Texas at Dallas,
says that national-level databases should at least include all levels of use of force—down
to the drawing of a weapon—in order to answer questions and create change. “Collecting
data in and of itself is a good mechanism to hold police agencies accountable,” he says.

COUNTING ON THE FEDS

In January, after more than three years of pilot development, the FBI unveiled its
official National Use-of-Force Data Collection, which covers dozens of variables
including fatal and non-fatal injuries incurred through a variety of police encounters.
The database, according to the FBI, aims to inform dialogue by filling the information
gap. But data submission is entirely voluntary. And no data are yet available for outside
review.
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Nix and others doubt that all of the more than 18,000 police agencies in the United
States will voluntarily report incidents. But Darrel Stephens, a retired police chief and
the interim executive director of the Major Cities Chiefs Association, is more optimistic.
Growing public pressure will force agencies to participate, he says. At the same time, he
adds, the increased scrutiny since Ferguson has also come at a cost. In a 2017 national
survey by the Pew Research Center, 76 percent of police officers reported that they had
become more reluctant to use force when it is appropriate. Police officers, too, face risks.
An average of around 50 officers are shot and killed by civilians every year.
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In other wealthy nations, where accurate tracking of shootings is generally a given,
officials tend to have fewer deaths of both civilians and officers to count. Terry
Goldsworthy, a criminologist at Bond University in Queensland, Australia, highlights
one potential explanation for the difference: a stark contrast in the attitude towards and
availability of guns. “Generally, when a police officer pulls up to a car in Australia, they
don’t expect someone to be armed,” he says.
Australia keeps a tally of its approximately five civilian deaths at the hands of the police
per year, using a central government database. Similarly, in the United Kingdom, an
independent inquiry is initiated every time a police officer is involved in a shooting.
To encourage U.S. law-enforcement agencies to report use-of-force information,
Stoughton, who has published widely on deadly force, says officials should consider
making federal grants conditional on whether departments submit use-of-force data to
national collections. But he recognizes the challenges. “We’re not talking about anything
that is practically difficult,” he says. “This is something that is politically difficult.”
Researchers, meanwhile, aren’t going to wait around for the FBI. Some are refining
methods to better analyse the imperfect data they have; others are continually trying to
improve the information collected so far. Academics are expanding the Fatal Encounters
database and filling in holes, for example, by adding police-department demographics
and the location of the nearest emergency department, as well as using surname and
demographic information to guess at the race of someone where it isn’t identified. “I
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don’t think we’ve closed the book on any of this,” says Mummolo. “We’re just
beginning.”
This article is reproduced with permission and was first published on September 4,
2019.
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‘We Continue to Spin in Circles.’ Inside the DecadesLong Effort to Create A National Police Use-of-Force
Database

A participant holding a sign during a march to City Hall in support of the #OccupyCityHall action for NYPD budget cuts in
Manhattan, New York, on June 29, 2020. Erik McGregor—LightRocket/Getty Images
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Facebook Takes Steps Against Election Misinformation
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ne: Get police departments across the country to report when their
officers use lethal force or seriously injure someone. Two: Collect that
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data in a national database. Three: Release those statistics to the public on a
regular basis.
That simple formula has been at the heart of every single police reform
proposal in modern U.S. history. Police chiefs, community members,
Republicans, Democrats, federal, and local lawmakers all agree that the
absence of a comprehensive collection of use-of-force incidents by the nation’s
police is a roadblock to reform. But despite longstanding bipartisan agreement
on the need to keep those national statistics, a 26-year-old federal law
mandating that the U.S. government collect this information, and a five-year
effort by the FBI to put the infrastructure for a database in place, Americans in
2020 still have little to no reliable data on their police departments’ use of
force across the country.
“I’ve been around so long and it seems they just keep rediscovering the wheel,”
said Geoffrey Alpert, an expert on police use-of-force and criminology
professor at the University of South Carolina. When he testified on President
Donald Trump’s Presidential Commission on Law Enforcement at the Justice
Department on June 19, it covered “the same thing I’ve talked about for 30
years” in similar meetings during the Bush, Clinton and Obama
Administrations, he said. If Americans want better police accountability, the
government needs to find a way to get police departments to document and
report their use of force to a national database, and provide them the resources
to do so. “It’s always been obvious: if we don’t know the data, how do we
identify the problem?” Alpert asked. “The only way forward is with evidence,
but we continue to spin in circles.”
As of May, only 40% of police departments across the country had submitted
information to the FBI’s National Use-Of-Force Data Collection, the most
recent effort to collect this data, an agency spokeswoman told TIME. The FBI
READ NEXT

database, which began collecting the information in January 2019, has run into
the sameFacebook
fundamental
that hasElection
stalledMisinformation
decades of previous attempts:
Takes issue
Steps Against
there is no way to compel police departments to provide this data to the
government. Any federal data collections like the FBI’s rely on voluntary
participation, giving both an incomplete and skewed picture of how police
https://time.com/5861953/police-reform-use-of-force-database/
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officers are using force across the country. “The only agencies willing to report
this were those feeling good about their data,” says Alpert.
Truly “mandatory” federal data reporting would require an act of Congress. In
other words, lawmakers would have to pass legislation requiring state and local
police departments to provide the information. Legal experts tell TIME that it’s
not clear Congress would even have the power to pass such a law; whether or
not the government can compel states to share their use-of-force data would
depend on whether it is deemed to run afoul of the anti-commandeering
doctrine, a legal principle that says the federal government can’t force states to
carry out federal programs.
Partly because of this division of responsibility between the federal
government and states laid out in the 10th Amendment, which means Congress
has little power over state and local law enforcement, there are few examples of
mandated data collection by the federal government. Experts point to the
decennial Census, which requires people to provide their information to the
government, or the 2003 Prison Rape Elimination Act, which mandates
correctional facilities to provide data on prison sexual assault.
The nationwide protests after George Floyd’s killing in May by a Minneapolis
police officer with a previous record of excessive force have revived efforts to
collect better use-of-force data. Trump’s June 16 executive order, as well as the
competing police reform bills put forward by House Democrats and Senate
Republicans, all seek to create a more complete database by tying federal grant
funding to agencies that regularly report this information up the chain.
But police chiefs, former FBI and DOJ statisticians, and law enforcement
analysts tell TIME that the current momentum is likely to hit the same
roadblocks it’s been hitting for decades —unless lawmakers focus more on what
READ NEXT

has stalled previous failed efforts and less on toothless mandates that look
good on paper.
Facebook Takes Steps Against Election Misinformation
The carrot approach of offering grants to agencies might work to some extent,
some experts say. “Almost everyone is getting federal funding of some type,
https://time.com/5861953/police-reform-use-of-force-database/
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and they certainly don’t want to risk that, so it can be an effective tool,” says
Matthew Hickman, chair of the criminal justice department at Seattle
University and a former Bureau of Justice Statistics analyst. A successful
example of that approach is the way that Washington leveraged federal
highway funding to get states to comply with driving-related laws such as
establishing speed limits.
Others argue that state and local lawmakers need to work with police
departments to get them to comply. Whichever way it can be done, “agencies
should be required to participate in the FBI’s database…it should be mandatory
for all,” Steven Casstevens, the head of the International Association of Chiefs
of Police, testified to the Senate Judiciary Committee on June 16. It’s a position
the group has pushed for years, after a short-lived attempt at creating such a
national database of use-of-force incidents in the late 1990s with support from
the Bureau of Justice Statistics. “It should no longer be voluntary.”

“It’s ridiculous that I can’t tell you how many people were
shot by the police in this country.”
Trump’s executive order is almost identical to a federal law that already exists
– a provision in the 1994 crime bill signed by President Bill Clinton. Trump’s
order directs the U.S. Attorney General to “create a database to coordinate the
sharing of information… concerning instances of excessive use of force related
to law enforcement matters” between federal, state and local agencies, which
they “shall regularly and periodically make available to the public.” Similarly,
the 1994 law directed the U.S. Attorney General to “acquire data about the use
of excessive force by law enforcement officers” and that they “shall publish an
annual summary of the data acquired under this section.”
And yet, while both these orders to the Justice Department – issued 26 years
READ NEXT

apart – mandate the collection and regular reporting of this data, the fact
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police departments to provide it.
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Instead of finding ways to get local and state law enforcement agencies to
comply with the 1994 federal law, the Justice Department expanded its “Police
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Public Contact Survey” in 1996, which released a report every three years after
surveying a random sample of U.S. residents about their encounters with
police. The latest report available, from 2015, surveyed 70,959 residents, but
contained no comprehensive data on police use-of-force incidents.
The dearth of information has led to open frustration by the nation’s top law
enforcement officials. “It’s ridiculous that I can’t tell you how many people
were shot by the police in this country last week, last year, the last decade—it’s
ridiculous,” then-FBI director James Comey admitted in February 2015.
In June of that year, the Obama Administration set into motion a separate
nationwide initiative to fill that void. The FBI’s National Use-of-Force Data
Collection, finally rolled out to great fanfare in November 2018, establishes a
framework that allows police agencies to more easily report all incidents that
result in death, “serious bodily injury” or the discharge of a firearm. “The
opportunity to analyze information related to use-of-force incidents is
hindered by the lack of nationwide statistics,” the FBI noted in its
announcement of the program, calling it the first such “mechanism for
collecting nationwide statistics related to use-of-force incidents” and
promising it would “periodically release statistics to the public.”
The collection is intended to offer “a comprehensive view of the circumstances,
subjects, and officers involved in such incidents nationwide” – exactly the kind
of data that would be useful when trying to implement specific police reforms
and identify which ones, such as changes in training or use of force policies,
actually work.
The program convened its first task force for a series of meetings in 2016 and
ran a pilot program in 2017. It established a help desk hotline and a dedicated
email address for police officers submitting the data. It also developed a web
READ NEXT

application meant to simplify uploading cases in bulk, which was considered
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intuitive”
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whoMisinformation
participated in the pilot program,
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according to an FBI report reviewed by TIME.
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But despite all these efforts, as of March, less than 40% of police departments
in the U.S. were enrolled in the FBI’s program and sharing their data, or 6,763
agencies covering 393,274 officers, out of a total 18,000 agencies, according to
a federal release. According to the FBI pilot study reviewed by TIME, the first
public report of the database’s statistics was “scheduled for March 2019.” But it
never materialized, and the program still has not released a report as of June
2020. An FBI spokesperson tells TIME the first publication is now expected to
be “this summer.”

“It’s not like you flip a switch and data flows in from 18,000
agencies.”
The 2017 pilot study listed a few reasons police departments would be
reluctant to participate in the database, including the man hours required to
submit the information and some technological hiccups. The report noted that
the time burden on officers entering incidents into the system was roughly 38
minutes per incident. Some agencies reported that “it was a hassle handling
the security constraints involved to enter the data collection portal.”
There needs to be recognition by those drafting legislation that for many police
departments, especially smaller ones with limited resources, data collection
requires hours of compensated time, says Hickman of Seattle University. “They
made it a federal law but Congress did not appropriate any funds to actually do
the job. It’s not like you flip a switch and data flows in from 18,000 agencies —
it’s challenging,” Hickman says. “This kind of thing will tend to hit smaller
agencies hardest, where in some cases, all personnel — including the Chief —
are out on patrol and have little spare time to comply with federal data
collections.”
There is widespread agreement that no matter what happens in Washington,
READ NEXT

for now the most effective legislation is likely to happen at the state level.
Some states,
including
California,
Colorado,
Connecticut, Michigan and Texas,
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have passed various requirements to gather and report the data from their own
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police departments statewide, which allows many of them to report it up to the
FBI database as well.
Robert Stevenson, the director of the Michigan Association of Chiefs of Police,
tells TIME that state lawmakers pushing for more police transparency and useof-force data were surprised when he told them that a federal program to
collect this data already existed. “Many have never even heard of the [FBI’s]
national database collection, even within law enforcement,” he said.
Lawmakers in Michigan agreed that the state’s police departments would
mandatorily report to the federal FBI database and those numbers would also
be released to the public. After getting the Michigan Sheriffs’ Association on
board, the state went from 0% to more than 90% reporting use-of-force by
police departments in 18 months, Stevenson said. The transparency measure
that they included further helped build trust between the police and the
community, which alleviated some of the pressure during the recent protests.
Police departments across the country should realize that collecting and
analyzing this data serves everyone, including officers, Stevenson said. “If you
don’t measure this data, how can you spot the problem? Now we’ll have the
data to have that conversation, to actually lay it out [and say], ‘Look, we’re not
massacring people left and right, and here’s where we can do better,’” he said.
“This gives us the opportunity to have that informed conversation without the
misperceptions and misinformation. It’s really important to our profession.”
For now, the police reform bills being debated in Congress — and their
competing efforts to create a more complete police use-of-force database —
remain in a stalemate. On June 24, Senate Democrats blocked debate on the
Republican policing bill, which includes a proposal for use-of-force data
collection focusing on police misconduct, condemning it for not going far
READ NEXT

enough in addressing racial inequality. The following day, Democrats passed a
sweepingFacebook
police overhaul
billAgainst
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national database that would collect this information in more detail and make
it public, as well as limit legal protections for the police.
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Like its many predecessors, neither bill includes an accompanying legal
mandate that could be tested in court to answer the question of whether police
can be compelled to report their data to the federal government. Even so,
longtime advocates of a national database nevertheless hope the end result will
move the country towards finally having a fuller picture of where and how
often U.S. police officers use force, and on whom.
“I have to be tentatively optimistic,” Alpert says. “I don’t want to be here in 10
years when we have another horrible event and everyone relives the same thing
again. We gotta see progress. We at least have to be able to say, ‘Last time we
got Step 1 and Step 2 done. What’s next?’”

—With reporting by Tessa Berenson/Washington
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Highlight
This Article: seeks to contribute to the national conversation on reforming police practices by evaluating the current
law on police use of deadly force, identifying problems with that law, and suggesting a modest change to that law in
the form of model legislation governing police use of deadly force. Existing statutes on police use of deadly force
tend to focus on the reasonableness of the officer's belief in the need to use force. This Article: suggests that the
law should be reformed to explicitly include a focus on the reasonableness of the officer's actions. Under the
proposed model statute, to be considered a justifiable shooting, the jury must find that both the officer's beliefs and
actions were reasonable. To provide better guidance to juries than that provided by current use-of-force statutes,
the model statute specifies three factors that the fact finder must consider when deciding whether the officer's
actions were reasonable: (1) whether the victim/suspect had or appeared to have a weapon (and whether he or she
refused orders to drop it), (2) whether the officer engaged in de-escalation measures prior to using deadly force,
and (3) whether the officer [*630] engaged in any preseizure conduct that increased the risk of a deadly
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confrontation. It also borrows from imperfect self-defense law in civilian homicide cases, permitting the jury to find
an officer charged with murder not guilty of murder, but guilty of voluntary manslaughter, if the officer's belief in the
need to use deadly force was honest but unreasonable or if the officer's belief was reasonable, but his actions were
unreasonable.

Text
[*631]
I. Introduction
It seems that we have reached a point of crisis in policing. 1 Every month, sometimes every week, we hear about
yet another police shooting involving a victim who, often, is Black. 2 With all the protests over the killing of Blacks at
the hands of police, starting with the 2014 shooting of Michael Brown by Officer Darren Wilson in Ferguson,
Missouri, the nation's attention has been focused on [*632] reforming policing practices. 3 Yet, officer-involved

1

Edward P. Stringham, Is America Facing a Police Crisis?, Wall St. J. (July 29, 2016, 5:34 PM),
https://www.wsj.com/articles/is-america-facing-a-police-crisis-1469828089 (noting that surveys "show citizen confidence in the
police at its lowest point in 20 years"). After the shooting of Michael Brown, a USA Today Pew Research Center poll "found
Americans by 2 to 1 say police departments don't do a good job in holding officers accountable for misconduct, treating racial
groups equally, and using the right amount of force." Susan Page, Poll: Whites and Blacks Question Police Accountability, USA
Today (Aug. 25, 2014, 3:35 PM), https://www.usatoday.com/story/news/nation/2014/08/25/usa-today-pew-poll-police-tacticsmilitary-equipment/14561633/.
2

I purposely capitalize the "B" in "Black" and the "W" in "White" to call attention to the fact that Black and White are thought of
as racial categories.
3

For example, President Obama created the President's Task Force on 21st Century Policing "to strengthen community
policing and trust among law enforcement officers and the communities they serve - especially in light of recent events around
the country that have underscored the need for and importance of lasting collaborative relationships between local police and
the public." Final Report of The President's Task Force on 21st Century Policing iii (May 2015), https://ric-zaiinc.com/Publications/cops-p311-pub.pdf. A plethora of law review articles seeking to reform policing have been published in the
last three-to-four years. See, e.g., Monu Bedi, Toward a Uniform Code of Police Justice,2016 U. Chi. Legal F. 13, 13 (2016)
(proposing that states enact a Uniform Code of Police Justice modeled after the Uniform Code of Military Justice, permitting
police officers to be held criminally liable for violations of certain departmental regulations); Paul Butler, The System Is Working
the Way It Is Supposed to: The Limits of Criminal Justice Reform, 104 Geo. L.J. 1419, 1419 (2016); Kami Chavis Simmons, The
Legacy of Stop and Frisk: Addressing the Vestiges of a Violent Police Culture, 49 Wake Forest L. Rev. 849, 852 (2014); see also
Richard Delgado, Critical Perspectives on Police, Policing, and Mass Incarceration, 104 Geo. L.J. 1531, 1543 (2016) (echoing
proposals calling for police to adopt a "guardian" rather than a "warrior" mentality); Mary D. Fan, Violence and Police Diversity: A
Call for Research, 2015 BYU L. Rev. 875, 875 (2015) (suggesting that further research needs to be done on whether diversifying
police departments actually makes a difference); Barry Friedman & Maria Ponomarenko, Democratic Policing, 90 N.Y.U. L. Rev.
1827, 1827 (2015); Roger Goldman, Importance of State Law in Police Reform, 60 St. Louis U. L.J. 363, 363 (2016); Linda
Sheryl Greene, Ferguson and Beyond: Before and After Michael Brown - Toward an End to Structural and Actual Violence, 49
Wash. U. J.L. & Pol'y 1, 48 (2015) (pushing for greater transparency and accountability by police departments); John P. Gross,
Judge, Jury, and Executioner: The Excessive Use of Deadly Force by Police Officers, 21 Tex. J. on C.L. & C.R. 155, 156 (2016);
John P. Gross, Unguided Missiles: Why the Supreme Court Should Prohibit Police Officers from Shooting at Moving Vehicles,
163 U. Pa. L. Rev. Online 135, 135 (2016); Bill Ong Hing, From Ferguson to Palestine: Disrupting Race-Based Policing, 59 How.
L.J. 559, 565 (2016) (reviewing proposals for police reform and advocating disruption both in the streets and in the sense of
reframing how police work gets done); Walter Katz, Enhancing Accountability and Trust with Independent Investigations of
Police Lethal Force, 128 Harv. L. Rev. F. 235 (2015); Nancy C. Marcus, Out of Breath and Down to the Wire: A Call for
Constitution-Focused Police Reform, 59 How. L.J. 5 (2015); Jason Mazzone & Stephen Rushin, From Selma to Ferguson: The
Voting Rights Act as a Blueprint for Police Reform, 105 Calif. L. Rev. 263, 264 (2017) (suggesting that Congress enact a federal
law modeled after the core provisions of the Voting Rights Act to reform police departments engaged in civil rights violations);
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shootings keep happening. 4 In the vast majority of these cases, the person shot by the police had a weapon
[*633] and the shooting would be considered justified under existing law. In several recent shootings, however, the
person shot did not have a weapon, raising questions about whether the shooting was in fact justified.
Until fairly recently, police officers seemed to enjoy an immunity from scrutiny for fatalities resulting from officerinvolved shootings. Very few officers were ever prosecuted after shooting and killing a civilian. 5 When an officer
was criminally charged or sued in civil court, judges and juries, more often than not, would find in favor of the
officer. 6 In part, this was because of a tendency to believe the officer's version of events, especially when there

Ann C. McGinley, Policing and the Clash of Masculinities, 59 How. L.J. 221, 226 (2015); J. Michael McGuinness, Law
Enforcement Use of Force: Safe and Effective Policing Requires Retention of the Reasonable Belief Standard, 39 Champion 26,
33 (2015); Udi Ofer, Getting It Right: Building Effective Civilian Review Boards to Oversee Police, 46 Seton Hall L. Rev. 1033,
1035-39 (2016); Melvin L. Otey, Toward Improving Policing in African American Communities, 29 J. C.R. & Econ. Dev. 67, 67
(2016); Sunita Patel, Toward Democratic Police Reform: A Vision for "Community Engagement" Provisions in DOJ Consent
Decrees, 51 Wake Forest L. Rev. 793, 799-800 (2016); John Rappaport, Second-Order Regulation of Law Enforcement, 103
Calif. L. Rev. 205 (2015); Richard Rosenfeld, Ferguson and Police Use of Deadly Force, 80 Mo. L. Rev. 1077, 1079 (2015);
Stephen Rushin, Using Data to Reduce Police Violence, 57 B.C. L. Rev. 117 (2016); Stephen Rushin, Federal Enforcement of
Police Reform, 82 Fordham L. Rev. 3189 (2014); Kindaka Sanders, A Reason to Resist: The Use of Deadly Force in Aiding
Victims of Unlawful Police Aggression, 52 San Diego L. Rev. 695, 696 (2015); Joanna C. Schwartz, Who Can Police the Police?,
2016 U. Chi. Legal F. 437, 437 (2016); Nirej Sekhon, Blue on Black: An Empirical Assessment of Police Shootings, 54 Am. Crim.
L. Rev. 189, 192-93 (2017); Jocelyn Simonson, Copwatching, 104 Calif. L. Rev. 391, 391 (2015) (arguing that civilians should
actively record police-citizen encounters as a means of making police more accountable to the community); Jonathan M. Smith,
Closing the Gap Between What Is Lawful and What Is Right in Police Use of Force Jurisprudence by Making Police Departments
More Democratic Institutions, 21 Mich. J. Race & L. 315, 336 (2016); Robin G. Steinberg, Police Power and the Scaring of
America: A Personal Journey, 34 Yale L. & Pol'y Rev. 131, 150 (2015); Seth W. Stoughton, The Incidental Regulation of
Policing, 98 Minn. L. Rev. 2179, 2183-84 (2014); Seth W. Stoughton, Policing Facts, 88 Tul. L. Rev. 847, 898 (2014); Seth W.
Stoughton, Principles Policing: Warrior Cops and Guardian Officers, 51 Wake Forest L. Rev. 611, 612-14 (2016) (arguing that
police officers should embrace a "guardian" mindset as opposed to a "warrior" mindset); Anna Swanson, Revisiting Garner with
Garner: A Look at Deadly Force and the Use of Chokeholds & Neck Restraints by Law Enforcement, 57 S. Tex. L. Rev. 401, 442
(2016); Samuel Walker, Governing the American Police: Wrestling with the Problems of Democracy, 2016 U. Chi. Legal F. 615,
617; Toussaint Cummings, Note: , I Thought He Had a Gun: Amending New York's Justification Statute to Prevent Police
Officers from Mistakenly Shooting Unarmed Black Men, 12 Cardozo Pub. L. Pol'y & Ethics J. 781, 821 (2014) (proposing that
when an officer kills an unarmed Black man not involved in any criminal activity at the time of his death, the officer should have
to show he was not the initial aggressor and that his conduct was reasonable for his action to be deemed justified); Tahir
Duckett, Note: , Unreasonably Immune: Rethinking Qualified Immunity in Fourth Amendment Excessive Force Cases, 53 Am.
Crim. L. Rev. 409, 432 (2016); Rukiya Mohamed, Comment, Death by Cop: The Lessons of Ferguson Prove the Need for
Special Prosecutors, 59 How. L.J. 271, 274 (2015); Sarah Zwach, Comment, Disproportionate Use of Deadly Force on Unarmed
Minority Males: How Gender and Racial Perceptions Can Be Remedied, 30 Wis. J.L. Gender & Soc'y 185, 188 (2015).
4

It is important to acknowledge that only a small percentage of police-civilian encounters involve the use of force and that the
most frequently used type of force is nondeadly force. Police Executive Research Forum, Exposing the Challenges of Police Use
of Force 3 (2005). I focus on police use of deadly force in this Article: , even though it does not reflect what happens in the bulk
of encounters between police officers and civilians because the consequences in such cases are usually the most severe.
5

Roger Goldman, supra note 3, at 377 (noting that between 2005 and 2015, there were only fifty-four indictments of police
officers despite approximately 1,000 police shootings per year); see also Zusha Elinson & Joe Palazzolo, Police Rarely
Criminally Charged for On-Duty Shootings, Wall St. J. (Nov. 24, 2014, 7:22 PM), https://www.wsj.com/articles/police-rarelycriminally-charged-for-on-duty-shootings-1416874955?mg=prod/accounts-wsj; Kimberly Kindy & Kimbriell Kelly, Thousands
Dead, Few Prosecuted, Wash. Post (Apr. 11, 2015),http://www.washingtonpost.com/sf/investigative/2015/04/11/thousandsdead-few-prosecuted.
6

Kindy & Kelly, supra note 5.
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was little evidence contradicting that version. The deceased suspect could hardly testify to the contrary.
Additionally, the law encouraged such favoritism. 8

7

This country has seen an increase in the number of officer-involved homicide prosecutions over the last several
years. 9 This increase in prosecutions may be due to the proliferation of cell phones and the ability of ordinary
citizens to capture police encounters on video. 10 Additionally, more and more police departments are utilizing

7

As one court put it:

In any self-defense case, a defendant knows that the only person likely to contradict him or her is beyond reach. So a court must
undertake a fairly critical assessment of the forensic evidence, the officer's original reports or statements and the opinions of
experts to decide whether the officer's testimony could reasonably be rejected at trial.
Plakas v. Drinski, 19 F.3d 1143, 1147 (7th Cir. 1994).
8

Avidan Y. Cover, Reconstructing the Right Against Excessive Force, 68 Fla. L. Rev. 1773, 1787-89 (2016) (explaining
reasons courts tend to favor qualified immunity for police officers).
9

Goldman, supra note 3, at 366 (noting that, while the number of federal prosecutions of state and local police officers has
increased since 1960, the total number of such prosecutions is still quite small); Kindy & Kelly, supra note 5. Some have
criticized what they see as the increasing "politicization of law enforcement." See McGuinness, supra note 3, at 27 ("More police
officers are now being indicted because of interest group pressure on elected prosecutors.").
10

See Simonson, supra note 3, at 407 (urging more civilians to record police-civilian encounters as a way to hold police
accountable). In North Charleston, South Carolina, for example, Officer Michael Slager was charged with murder after he was
caught on video, on April 4, 2015, shooting an unarmed Black man named Walter Scott several times in the back while Scott
was running away from him and then placing an object near Scott's body. Keith O'Shea & Darran Simon, Closing Arguments
End in Slager Trial, No Verdict Reached, CNN (Dec. 2, 2016), http://www.cnn.com/2016/11/30/us/michael-slager-murder-trialwalter-scott. After a five-week trial, however, the case ended in a mistrial because the jury could not come to a unanimous
verdict. Darran Simon et al., Judge Declares Mistrial in Michael Slager Trial, CNN (Dec. 6, 2016),
http://www.cnn.com/2016/12/05/us/michael-slager-murder-trial-walter-scott-mistrial. Apparently, eleven jurors wanted to find
Slater guilty of murder, but at least one juror believed Slager's claim of self-defense and refused to convict. Id. In May 2017,
Officer Slager pled guilty to a federal civil rights charge of using excessive force as part of a plea bargain to resolve charges
against him in both federal and state court stemming from his shooting of Walter Scott in April 2015. Holly Yan et al., Ex-Officer
Michael
Slager
Pleads
Guilty
in
Shooting
Death
of
Walter
Scott,
CNN
(May
2,
2017),
http://www.cnn.com/2017/05/02/us/michael-slager-federal-plea/index.html. On December 7, 2017, a federal judge sentenced
Officer Slager to twenty years in prison. Mark Berman, Former S.C. Police Officer Who Shot Unarmed Man is Sentenced to 20
Years, Wash. Post, Dec. 8, 2017, at A2. In another widely publicized case involving a video recording, Officer Jeronimo Yanez
shot and killed a Black man named Philando Castile during a traffic stop on July 6, 2016 in Minneapolis, Minnesota and was
charged with second-degree manslaughter and endangering the lives of Castile's girlfriend and her four-year-old daughter. Mark
Berman, Minnesota Officer Charged with Manslaughter for Shooting Philando Castile During Incident Streamed on Facebook,
Wash. Post (Nov. 16, 2016), https://www.washingtonpost.com/news/post-nation/wp/2016/11/16/prosecutors-to-announceupdate-on-investigation-into-shooting-of-philando-castile/. Although the shooting itself was not caught on video, the aftermath of
the shooting was captured by Castile's girlfriend, who streamed the video on Facebook Live. Id. Before reaching for his wallet,
which contained his driver's license and permit to carry a pistol, Castile had told the officer that he had a firearm with him.
Christina Capecchi & Mitch Smith, Officer Who Shot Philando Castile Is Charged with Manslaughter, N.Y. Times (Nov. 16,
2016), https://www.nytimes.com/2016/11/17/us/philando-castile-shooting-minnesota.html. Within seconds of telling Castile not to
reach for his weapon and Castile assuring the office that he was not doing so, Officer Yanez fired seven rounds, fatally
wounding Castile. Id. The video sparked national protests. Berman, supra. In June 2017, a jury found Officer Yanez, who was
charged with second degree manslaughter and endangering safety by discharging a firearm, not guilty of all charges. Mitch
Smith, Minnesota Officer Acquitted in Killing of Philando Castile, N.Y. Times (June 16, 2017),
https://www.nytimes.com/2017/06/16/us/police-shooting-trial-philando-castile.html. It is important to note that videos of officerinvolved shootings may tell only part of the story, especially when the moments leading up to the shooting are not recorded.
Kimberly Kindy, What the Camera Doesn't Capture in Those Viral Videos of Police Shootings, Wash. Post (July 23, 2016),
https://www.washingtonpost.com/national/why-those-viral-videos-of-police-shootings-arent-always-as-bad-as-theylook/2016/07/22/63258ddc-4dbe-11e6-aa14-e0c1087f7583_story.html?. For example, in the Alton Sterling case, in which Baton
Rouge police officers shot and killed an armed Black man on July 5, 2016, the video of the incident does not show de-escalation
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body-worn cameras and dashboard cameras, which can [*634] provide a record of what happened during an
officer-involved shooting. 11 This increase in prosecutions may also be due, in part, to the fact that over the last
[*635] three to four years, activists demonstrating under the moniker "Black Lives Matter" have called the nation's
attention to the deaths of many unarmed Blacks at the hands of police and have demanded more police
accountability. 12 Despite the increased number of prosecutions in recent years, it is still the case that law
enforcement officers are rarely convicted.
The Black Lives Matter movement started an important national conversation on policing that continues today. This
Article: seeks to contribute to this national conversation in a small way by evaluating the current law on police use
of deadly force and suggesting a modest change to that law. In many respects, my proposal for reform is less of a
radical change in the law regarding when an officer's use of deadly force is justifiable, and more of a clarification of
the normative underpinnings of that law. 13 My model statute goes beyond current law by broadening the time
frame the law considers relevant when assessing the reasonableness of an officer's use of deadly force so the law
can influence police behavior before the moment in time when an officer is fearing for his life. It does so by explicitly
directing jurors to consider any preseizure conduct by the police that increased the risk of a deadly confrontation. In
another departure from current law, my model statute explicitly encourages jurors to consider whether the officer
measures taken by the officers prior to the shooting, including the deployment of a Taser and telling Sterling to get on the ground
twice before taking him to the ground. Id. A cell phone video might be taken from an angle that shows things the officer could not
see, and sometimes a video will be grainy and not clearly show what the officers on the scene actually saw. An officer might be
seconds away from injury, but appear on video to be safe. Id. In May 2017, the U.S. Department of Justice decided not to bring
charges against the officers involved in the shooting death of Alton Sterling. Matt Zapotosky & Wesley Lowery, Justice
Department Will Not Charge Baton Rouge Officers in Fatal Shooting of Alton Sterling, Wash. Post (May 2, 2017),
https://www.washingtonpost.com/world/national-security/justice-department-will-not-charge-baton-rouge-officers-in-fatalshooting-of-alton-sterling/2017/05/02/ac962e66-2ea7-11e7-9534-00e4656c22aa_story.html?. At the time this Article: was being
written, the State of Louisiana was still deciding whether to bring charges against the officers involved in Alton Sterling's death.
11

See Kami N. Chavis, Body-Worn Cameras: Exploring the Unintentional Consequences of Technological Advances and
Ensuring a Role for Community Consultation, 51 Wake Forest L. Rev. 985, 987 (2016) (discussing the proliferation of body
camera technology in police departments). In Chicago, Illinois, on October 20, 2014, for example, Officer Jason Van Dyke was
captured on dash-cam video shooting a Black man named LaQuan McDonald from a distance. Annie Sweeney & Jason
Meisner, A Moment-by-Moment Account of What the Laquan McDonald Video Shows, Chi. Trib. (Nov. 25, 2015, 6:00 AM),
http://www.chicagotribune.com/news/ct-chicago-cop-shooting-video-release-laquan-mcdonald-20151124-story.html. The video,
which was not released until just over a year after the shooting, shows McDonald walking at some distance from Officer Van
Dyke with a knife in his hand, hanging by his side. Id.; see also Jason Meisner et al., Chicago Releases Dash-Cam Video of
Fatal Shooting After Cop Charged with Murder, Chi. Trib. (Nov. 24, 2015, 7:14 PM), http://www.chicagotribune.com/news/ctchicago-cop-shooting-video-laquan-mcdonald-charges-20151124-story.html. About the same time that the video was released to
the public, Officer Van Dyke was suspended without pay or benefits and charged with first-degree murder. Christy Gutowski,
Officer in Laquan McDonald Killing "Not the Monster' People Think, Wife Says, Chi. Trib. (May 13, 2016),
http://www.chicagotribune.com/news/laquanmcdonald/ct-jason-van-dyke-wife-laquan-mcdonald-met-20160512-story.html.
His
criminal case was still pending at the time this Article: was written. Christy Gutowski, 2 Years Later, Laquan McDonald Shooting
Leaves a Trail of Change, Chi. Trib. (Oct. 20, 2016, 3:49 PM), http://www.chicagotribune.com/news/laquanmcdonald/ct-laquanmcdonald-shooting-anniversary-met-20161020-story.html. Because the data from body-worn cameras and dash-cams belong to
the police, some have suggested that it is more fruitful for citizens to videotape police-citizen encounters. Simonson, supra note
3, at 414.
12

For a comprehensive examination of the messages and motivations behind the Black Lives Matter movement, see Amna A.
Akbar, Law's Exposure: The Movement and the Legal Academy, 65 J. Legal Educ. 352, 353-54 (2015) (urging law professors to
engage with the Black Lives Matter movement by incorporating discussion of the movement's messages in the law school
classroom).
13

Police-use-of-force law is aimed at both giving police the ability to enforce the law and protecting police and civilian lives.
Rachel A. Harmon, When Is Police Violence Justified?, 102 Nw. U. L. Rev. 1119, 1150-55 (2008). Force used by police must
therefore be necessary in order to achieve a law enforcement goal, like effectuating an arrest, preventing the escape of a fleeing
felon, or protecting the officer or a member of the police force from harm. Id. at 1154, 1158-59. To protect against the loss of
human life, deadly force, if used, should be proportional to the force threatened.
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sought to use de-escalation measures prior to using deadly force and, as part of that inquiry, whether less deadly
alternatives were feasible prior to the use of deadly force.
This Article: will proceed in two main parts. In Part II, I examine the current law on police use of deadly force. I
highlight problems with both the constitutional standard and state use-of-force statutes. In Part III, I offer one fairly
modest proposal for reform, a model statute on police use of deadly force that I hope will be adopted by state
legislatures. I show how my model statute might make a difference, using the Tamir Rice case as an example, then
respond to possible objections. While much of my previous work has offered race-specific proposals for reform, 14
the model statute I offer here is race neutral for two reasons. First, [*636] the problem I am addressing in this
Article: transcends race. 15 Second, I believe legislators are more likely to enact legislation that does not appear to
grant special treatment to racial minorities.
It is important to note that no one reform proposal will solve what is essentially a structural problem. This is not a
matter of just a few "bad apples" misbehaving, as some seem to believe. 16 Only a multiplicity of reforms will lead
to lasting structural changes in policing. 17 In a previous article, I focused on reform [*637] at the departmental

14

See, e.g., Cynthia Lee, A New Approach to Voir Dire on Racial Bias, 5 U.C. Irvine L. Rev. 843, 846-47, 867-69 (2015)
(suggesting ways that attorneys can raise awareness of implicit racial bias during voir dire); Cynthia Lee, Making Race Salient:
Trayvon Martin and Implicit Bias in a Not Yet Post-Racial Society, 91 N.C. L. Rev. 1555, 1555 (2013) [hereinafter Lee, Making
Race Salient ] (arguing that attorneys concerned about racial bias should make race salient by calling attention to racial
stereotypes); Cynthia Kwei Yung Lee, Race and Self Defense: Toward a Normative Conception of Reasonableness, 81 Minn. L.
Rev. 367, 488 (1996) [hereinafter Lee, Race and Self Defense] (proposing race-switching as a means of getting jurors to
perceive their own racial biases).
15

While much of the nation's attention has been focused on police shootings of Black men, White males are actually killed by
police more often than any other group. In 2016, for example, 46% of those who died as a result of an officer-involved shooting
were White males. Kimbriell Kelly et al., Fatal Shootings by Police Remain Relatively Unchanged After Two Years, Wash. Post
(Dec. 30, 2016), https://www.washingtonpost.com/investigations/fatal-shootings-by-police-remain-relatively-unchanged-aftertwo-years/2016/12/30/fc807596-c3ca-11e6-9578-0054287507db_story.html?. When adjusted for their presence in the overall
population, however, Black males "were three times as likely to die as their White counterparts." Id. Moreover, when it comes to
fatal police shootings of unarmed individuals, Black men are disproportionately the victims. For example, 34% of the unarmed
individuals shot and killed by police in 2016 were Black males. Id.
16

U.S. Attorney General Jeff Sessions reflected this just a few bad apples point of view during his confirmation hearing for U.S.
Attorney General. Then-Senator Sessions remarked that officers have come to feel "unfairly maligned and blamed for the
unacceptable actions of a few of their bad actors." Matt Zapotosky et al., Sessions Emphasizes the Primacy of the Law over His
Political Views, Wash. Post (Jan. 10, 2017), https://www.washingtonpost.com/world/national-security/sessions-faces-plenty-ofissues-in-confirmation-hearings-but-is-expected-to-be-approved/2017/01/09/17d85a52-d681-11e6-9f9f5cdb4b7f8dd7_story.html?; see also Ryan J. Reilly, Jeff Sessions Blames Bad Apples for Police Abuse. He Should Read These
DOJ Reports, Huffington Post (Jan. 11, 2017, 10:50 AM),http://www.huffingtonpost.com/entry/police-jeff-sessions-civiil-rightspolice_us_58767eb3e4b092a6cae4ac97 (noting that during his confirmation hearing, Senator Sessions testified, "I think there's
concern that good police officers and good departments can be sued by the Department of Justice when you just have
individuals within a department who have done wrong[.]").
17

A multitude of proposals for reform of policing practices have been offered by others. Seth Stoughton, a former police officer
who now teaches law at the University of South Carolina, has suggested that police departments should embrace more of a
"guardian" mentality, rather than a "warrior" mentality. Seth W. Stoughton, Principled Policing: Warrior Cops and Guardian
Officers, 51 Wake Forest L. Rev. 611, 614, 666-75 (2016); see also Delgado, supra note 3, at 1543 (suggesting a new approach
to policing with "cops as guardians or even friends"). Stephen Rushin has argued that Congress should expand federal oversight
of policing. Stephen Rushin, Federal Intervention in American Police Departments 4 (2017). Sunita Patel has proposed more
community involvement in public-law efforts to reform police departments. Sunita Patel, Towards Democratic Police Reform: A
Vision for Community Engagement Provisions in DOJ Consent Decrees, 51 Wake Forest L. Rev. 793, 798, 867-77 (2016); see
also Eric J. Miller, Challenging Police Discretion, 58 How. L.J. 521, 545-54 (2015) (discussing deliberative democracy as a
theory for including public participation in police decision-making). Lorie Fridell has supported the use of role plays and
incorporation of implicit-bias training to help police officers overcome implicit bias. Lorie Fridell, This Is Not Your Grandparents'
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level. 18 I proposed the use of high-definition simulators coupled with a shooting program aimed at both reducing
racial bias and increasing accuracy in the decision to shoot. 19 I also recommended that police officers be required
to engage in regular and ongoing traditional martial arts training as a way to train officers to remain calm in
situations of danger and to minimize the impulse to shoot. 20 Traditional martial arts training, which usually includes
meditation before and after each practice, could help officers remain calm in dangerous situations and hone their
intuitive skills, which could help officers better identify truly dangerous individuals, choose the right course of action,
and increase their confidence and ability to handle combative suspects. 21
In this Article: , I focus on doctrinal reform, suggesting model legislation on police use of deadly force. Existing
statutes on police use of deadly force tend to focus on the reasonableness of the officer's belief in the need to use
force. I argue that the law should be reformed to include a focus on the reasonableness of the officer's actions.
Under my model statute, for a shooting to be considered justifiable, both the officer's beliefs and actions must have
been reasonable. To provide better guidance to juries than current use-of-force statutes, my model statute specifies
three factors the fact finder must consider when deciding whether the officer believed and acted reasonably: (1)
whether the victim/suspect had or appeared to have a weapon (and whether he or she refused orders to drop it), (2)
whether the officer engaged in de-escalation measures prior to using deadly force, and (3) any preseizure conduct
by the officer that increased the risk of a deadly confrontation. Tracking traditional self-defense doctrine, the model
statute I propose explicitly requires necessity, proportionality, and attention to the immediacy of the need to use
deadly force. 22
My model statute also imports the concept of imperfect self-defense into the police use of force arena. If the jury
finds that an officer's belief in the need to use deadly force was honest but unreasonable, or if the jury finds that the

Prejudice: The Implications of the Modern Science of Bias for Police Training, Translational Criminology, Fall 2013, at 11-13,
http:/cebcp.org/wp-content/TCmagazine/TC5-Fall2013. Many have urged police departments to equip their officers with bodyworn cameras. Ryan Pulley, Law Enforcement and Technology: Requiring Technological Shields to Serve and Protect Citizen
Rights,6 Wake Forest J.L. & Pol'y 459, 492-93 (2016) (advocating body-worn camera implementation as a means of holding law
enforcement accountable and exonerating officers committing no misconduct); David A. Harris, What Criminal Law and
Procedure Can Learn from Criminology, 7 Ohio St. J. Crim. L. 149, 196-97 (2009) (urging video and audio recordings of
searches and seizures as one method to increase compliance with the Fourth Amendment); see also Chavis, supra note 11, at
1007-13 (offering a model body-worn camera policy and discussing best practices for implementing body-worn camera
programs). Some have even proposed disarming the police. Paul Takagi, A Garrison State in "Democratic" Society, Crim. & Soc.
Just. 1, 10 (1974) ("Perhaps the only immediate solution at this time is to disarm the police … [to] lower the rate of police killings
of civilians[.]"); James Jacobs, Disarming the Police Would Make Gun Control Effective, in Gun Control 42, 43 (Charles P. Cozic
ed., 1992) (noting that disarming police would set the stage for disarming citizens). I do not support disarming the police. Unless
and until we get guns off the streets and out of the homes of ordinary citizens, we cannot and should not even think about
disarming our police. The above-listed reforms are just a few of the many proposals for reform of policing practices.
18

Cynthia Lee, Race, Policing and Lethal Force: Remedying Shooter Bias with Martial Arts Training, 79 Law & Contemp.
Probs. 145, 150-51 (2016) [hereinafter Lee, Race, Policing and Lethal Force].
19

Id. at 160-62.

20

Id. at 165-70.

21

Id.

22

Rachel Harmon has proposed importing the traditional requirements of self-defense doctrine - necessity, imminence, and
proportionality - into Fourth Amendment law on when police use of force is excessive. Rachel A. Harmon, When Is Police
Violence Justified?, 102 Nw. U. L. Rev. 1119, 1166-83 (2008). The Supreme Court's decisions in this area suggest that the
Court would be resistant to adopting Harmon's helpful suggestion. Unlike the Supreme Court, state legislators are more sensitive
to the demands of the public, so state law reform might be possible if there is sufficient public pressure to reform these laws.
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officer's belief was reasonable but that his use of deadly force was unreasonable, the jury may acquit the officer of
murder and find him guilty of voluntary manslaughter. 23
[*638] I recognize the limits of criminal prosecution as a vehicle for police reform. As my colleague Mary Cheh has
noted: "Criminal law can punish, and in some instances, deter police brutality, but it cannot of itself force
fundamental change in how a department is run, supervised, led, and made accountable." 24 Because criminal
prosecutions of police officers "occur within a structure designed to protect individual defendants through
procedural safeguards, including rights to counsel, to confront witnesses, to a jury and against self-incrimination
and, most important, the requirement that the government prove guilt beyond a reasonable doubt," 25 many of
these officer-involved shooting prosecutions result in either a hung jury or a not guilty verdict.
Changing the law on police use of deadly force may not have an immediate impact on what judges and juries do in
homicide prosecutions involving police officers claiming that they acted in self-defense. Results will vary depending
on the jurisdiction, as different communities have differing views on police, but many judges and jurors will not want
to convict an officer who used deadly force thinking his or her life, or the life of another person, was in danger. Many
juries will continue to acquit police officers no matter what the legal standard is, except, perhaps, in the most
egregious cases where there is clear evidence that the victim/suspect did not pose a threat of danger to the officer
or anyone else. 26 Judges and jurors know that police officers have a difficult job to do. They may feel it is unfair to
send an officer to jail if the officer employed deadly force believing it was necessary to protect his or her life or the
life of another person.
Despite the fact that reforming the law on police use of deadly force may not result in more guilty verdicts, it may
encourage police officers on the ground to act with more care before using deadly force, which should be the
ultimate goal. We want police officers to exercise appropriate care and caution before using deadly force. The
instinct to defend oneself will always be present in any situation when an officer is contemplating the use of deadly
force. Reforming the law in a way that encourages the use of deadly force only when it is proportionate and
necessary can provide a useful counter to that self-preservation instinct.
Even though the changes in the law I am proposing may not have an immediate impact on jury verdicts in officerinvolved shooting cases, changing the law may influence what juries do in the long run. Today, jurors may feel that
an officer's use of force was not appropriate, but because the current legal standard [*639] suggests that an officer
is justified as long as his belief in the need to use such force is reasonable, jurors may feel they must acquit. By
requiring juries to find that both the officer's beliefs and actions were reasonable, my model statute focuses the
jury's attention on whether the objective facts suggest that the officer's response was proportionate and necessary.

23

In states that recognize the defense of imperfect self-defense, a person charged with murder can be found guilty of voluntary
manslaughter instead of murder if she honestly, but unreasonably, believed that the force used was necessary or was attacked
with nondeadly force and wrongfully escalated the conflict by using deadly force in response. See, e.g., In re Christian S., 872
P.2d 574, 575 (Cal. 1994).
24

Mary M. Cheh, Are Lawsuits an Answer to Police Brutality?, in Police Violence: Understanding and Controlling Police Abuse
of Force 247, 247 (Geller & Toch eds., 1996).
25

William Yeomans, The Red Herring in Prosecuting Officers: Washington Post Opinion, Oregonian (May 27, 2016),
http://www.oregonlive.com/opinion/index.ssf/2016/05/the_red_herring_in_prosecuting.html (opining that the acquittal of Officer
Nero, one of the five Baltimore police officers charged with homicide in the death of Freddie Gray, is a reminder that criminal
prosecution of police officers is "an unreliable tool for a national reckoning on race and policing").
26

Even in such cases, some jurors may hesitate to convict. For example, in the case involving the shooting of Walter Scott, a
Black man who was stopped for a nonfunctioning brake light, even though Officer Michael Slager was caught on video shooting
the unarmed Scott while he was trying to run away, at least one juror refused to convict, resulting in a hung jury. Simon et al.,
supra note 10. Slager later pled guilty to a federal criminal charge. Matt Zapotosky & Wesley Lowery, Ex-Officer Pleads Guilty in
S.C., Wash. Post (May 3, 2017), https://www.pressreader.com/usa/the-washington-post/20170503/281590945467498.
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Changing the law may also encourage prosecutors to bring charges against police officers who shoot and kill under
questionable circumstances. Prosecutors today are often reluctant to bring charges against officers, even when the
circumstances surrounding a shooting suggest that it was not a justifiable shooting, for a host of reasons.
Prosecutors may consider police officers to be "on the same team," which may bias them in ways they do not even
realize. 27 Prosecutors may fear that police officers will retaliate by refusing to testify favorably in other cases if one
of their own has been charged. 28 Prosecutors may also be concerned about bringing charges when the chances
of success are very small. 29 Current law contributes to this concern by favoring the officer at almost every step of
the way. 30 My model statute tries to be more balanced than current law, giving prosecutors a better chance at
securing a conviction in cases where a conviction is appropriate.
Much of what I am proposing is already part of many police department regulations, 31 which do not have the force
of law and are unenforceable. 32 The things I suggest juries should be directed to consider when assessing the
reasonableness of an officer's use of force are measures that many police chiefs [*640] acknowledge are critically
important. 33 The advantage of my model legislation, if adopted by state legislatures, would be that it would have
the force of law. Because of its enforceability in a court of law, an enacted statutory provision would have far more
potential to shape police culture than internal police regulations.
My model statute responds to a call to action raised by NYU law professor Barry Friedman in his recently published
book, Unwarranted: Policing without Permission. 34 Professor Friedman, the lead reporter on the American Law

27

Kate Levine, Who Shouldn't Prosecute the Police, 101 Iowa L. Rev. 1447, 1450 (2014); see also Laurie L. Levenson, Police
Corruption and New Models for Reform, 35 Suffolk U. L. Rev. 1, 22 (2001) ("Prosecutors often enjoy too close of a relationship
with local police and are therefore reluctant to turn against those with whom they have worked.").
28

As Kate Levine has noted:

[Prosecutors] rely on the police for successful convictions, and therefore, must have a good working relationship with the police
for professional advancement. A prosecutor who reports police crimes or advocates zealous prosecution of the police will
necessarily run afoul of law enforcement's good graces, which may impact conviction rates and therefore her career
advancement.
Id. at 1472.
29

Wayte v. United States, 470 U.S. 598, 607 (1985) (noting that prosecutorial charging decisions are influenced by a number
of factors, including the strength of the case, which impacts the likelihood of conviction).
30

For example, many courts do not allow juries to consider whether less deadly alternatives were available to the officer. See
infra cases cited in note 198. Many courts do not permit the jury to consider preseizure conduct by the officer that created the
risk of a deadly confrontation. See infra cases cited in note 249; see also Cover, supra note 8, at 1773 (explaining how the law
on qualified immunity makes it virtually impossible for a civilian to obtain redress against an officer who has violated his
constitutional rights).
31

Cf. infra notes 201 and 241.

32

The mere fact that an officer violated a police regulation is not sufficient to sustain a conviction. Wilson v. Meeks, 52 F.3d
1547, 1554 (10th Cir. 1995) (holding that "violation of a police department regulation is insufficient for liability under section
1983"); Cole v. Bone, 993 F.2d 1328, 1334 (8th Cir. 1993) (holding that, when determining whether an officer's use of deadly
force was reasonable, the issue is whether the officer "violated the Constitution or federal law, not whether he violated the
policies of a state agency"); Edwards v. Baer, 863 F.2d 606, 608 (8th Cir. 1988) ("Police department guidelines do not create a
constitutional right."). Moreover, some courts have held that whether the officer violated police policy is irrelevant to whether the
officer's use of force was lawful. Tanberg v. Sholtis, 401 F.3d 1151, 1161-62 (10th Cir. 2005) (holding that a police department's
standard operating procedures are inadmissible in excessive force claims because they are "irrelevant to the federal claims and
likely to cause jury confusion regarding the state claims"); Greenidge v. Ruffin, 927 F.2d 789, 792 (4th Cir. 1991) (holding that an
officer's violation of standard police procedures is not relevant to whether the officer acted reasonably in using deadly force).
33

Police Exec. Research Forum, Defining Moments for Police Chiefs 25, 26, 28, 58 (May 2015) (encouraging consideration of
preseizure conduct and de-escalation measures).
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Institute's current Policing Project, observes that we are quick to criticize the police but fail to recognize the extent
to which we are to blame for problematic policing practices. 35 We are at fault, according to Professor Friedman,
because we - or, more accurately, our legislators - have not written rules to govern police practices, but have
allowed the police to police themselves. 36 My model statute is one attempt to provide better rules to govern police
use of deadly force.
II. The Law on Police Use of Deadly Force
Currently, there is no federal statute governing police use of deadly force. 37 Police use of force in the United
States is governed by U.S. Supreme Court case law, state statutes, and state case law. Supreme Court
jurisprudence on when police force is considered excessive and in violation of the Fourth Amendment is what
governs in civil lawsuits brought by individuals claiming excessive use of force by police officers. 38 State use-offorce laws govern in criminal prosecutions against police officers charged with homicide or assault. 39 While U.S.
Supreme Court jurisprudence on excessive force and state laws on when deadly force is justifiable are similar in
many ways, they operate in separate realms. If a state has a statute governing police use of force, then that state
statute and state case law, not U.S. Supreme Court case law, controls in a state criminal prosecution of a law
enforcement officer for homicide or assault. Conversely, in a Section 1983 civil action against a law enforcement
officer alleging that the officer used excessive force, U.S. Supreme Court case law controls, not state law. I [*641]
examine both the leading U.S. Supreme Court cases on whether and when the use of force by a law enforcement
officer is excessive and, therefore, unconstitutional and state use-of-force laws.
A. U.S. Supreme Court Cases on the Meaning of Excessive Force
Tennessee v. Garner, 40 Graham v. Connor, 41 and Scott v. Harris 42 are the leading U.S. Supreme Court cases
on when the use of force by a law enforcement officer is excessive and, therefore, unconstitutional. In Garner, a
police officer responding to a "prowler inside" call observed an African American 43 teenager named Edward

34

See Barry Friedman, Unwarranted: Policing without Permission (2017).

35

Id. at 15.

36

Id. at 27.

37

H.R. 1529, 65th Leg., Reg. Sess. (Wash. 2017); Amnesty Int'l, Deadly Force: Police Use of Lethal Force in the United States
17 (2015). In 2015, Representative John Conyers introduced legislation entitled The Law Enforcement Trust and Integrity Act of
2015. See Law Enforcement Trust and Integrity Act of 2015, H.R. 2875, 114th Cong. (1st Sess. 2015). This legislation, which
sought the development of national standards for the accreditation of law enforcement agencies as well as the development of
national standards on use-of-force procedures, stalled in committee. See Melissa Nann Burke, Conyers Pushes Police
Accountability,
Crime
Reforms,
Detroit
News
(July
23,
2015,
3:21
PM),
http://www.detroitnews.com/story/news/politics/2015/07/23/rep-conyers-police-accountability-crime-reforms/30580027/
(noting
that the legislation introduced by Representative Conyers would force the adoption of uniform standards to enhance
communities' ability to hold law enforcement accountable).
38

It also governs in federal prosecutions of federal law enforcement officers accused of excessive force. See Law Enforcement
Misconduct, U.S. Dep't Just., https://www.justice.gov/crt/law-enforcement-misconduct (last updated July 28, 2017).
39

Matthew Lippman, Criminal Procedure 442 (2d ed. 2014).

40

471 U.S. 1 (1985).

41

490 U.S. 386 (1989).

42

550 U.S. 372 (2007).

43

The Court does not mention Garner's race in its opinion, but several sources report that Edward Garner was Black. Mary
Maxwell Thomas, The African American Male: Communication Gap Converts Justice into "Just Us" System, 13 Harv. Blackletter
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Garner running across the backyard of a home that had just been broken into. 44 With the aid of a flashlight, the
officer saw Garner's face and hands and guessed that Garner was seventeen or eighteen years old. 45 Garner was
actually fifteen years old. 46 The officer, who later admitted that he was reasonably sure Garner was unarmed,
called out, "police, halt." 47 When Garner began climbing over the fence, the officer shot him in the back of the
head, fearing that if Garner made it over the fence, he would elude capture. 48 Garner was taken to a hospital
where he died on the operating table. 49 "Ten dollars and a purse taken from the house were found on his body."
50

In reviewing the case, the Supreme Court criticized the common law rule in effect in Tennessee and other states at
the time, which permitted an officer to use whatever force was necessary, including deadly force, to effectuate the
arrest of a fleeing felon. Rejecting the common law rule, the Court held that "the use of deadly force to prevent the
escape of all felony suspects, whatever the circumstances, is constitutionally unreasonable." 51 The Court
explained that only [*642] where an officer has probable cause to believe the suspect poses a threat of serious
physical harm, either to the officer or to others, is it constitutionally reasonable to prevent escape by using deadly
force: 52
If the suspect threatens the officer with a weapon or there is probable cause to believe that he has committed a
crime involving the infliction or threatened infliction of serious physical harm, deadly force may be used if necessary
to prevent escape, and if, where feasible, some warning has been given. 53
Garner was widely understood as establishing two clear guidelines regarding when police officers can use deadly
force to stop a fleeing felon. First, deadly force should not be used unless the officer has reasonable grounds to

L.J. 1, 6 (1997); Jerry R. Sparger & David J. Giacopassi, Memphis Revisited: A Reexamination of Police Shootings After the
Garner Decision, 9 Just. Q. 211, 212 (1992).
44
45

Garner, 471 U.S. at 3.
Id.

46

Id. at 24 (O'Connor, J., dissenting). Social science research suggests that individuals tend to think Black kids are older than
they really are. In one study, for example, Philip Atiba Goff showed pictures of boys of various ages and races to individuals, told
them that the boys were suspected of a particular crime, then asked the subjects to guess the ages of the boys in the photos.
See, e.g., Philip Atiba Goff et al., The Essence of Innocence: Consequences of Dehumanizing Black Children, 106 J. Personality
& Soc. Psychol. 526, 530 (2014). In case after case, the subjects thought the Black kids were much older than White and Latino
kids of the same age, suspected of the same crime. Id. at 532. They also thought the Black kids were more culpable
(blameworthy) for their actions than the White or Latino kids. Id. Goff did the same experiment on police officers and found that
police officers also overestimated the age of Black and Latino kids suspected of crime, while not overestimating the age of White
children. Id. at 535. Black thirteen-year-old kids were repeatedly perceived to be adults. Id.
47

Garner, 471 U.S. at 3-4.

48

Id. at 4.

49

Id.

50

Id.

51
52

53

Id. at 11.
Id.
Id. at 11-12.
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believe the suspect poses a threat of death or serious bodily injury to the officer or others, and second, an officer
should, if feasible, give a warning prior to using deadly force. 54
The number of persons shot and killed by police decreased dramatically after the Garner decision, in large part
because many police departments, which had previously embraced the common law rule, changed their policies to
conform to the decision. 55 After the decision was announced, approximately 30% of the most populous cities'
police departments revised their policies to conform to it. 56 The remaining 70% did not revise their policies
because their policies were already in accordance with, or more restrictive than, Garner. 57 The new legal standard
announced in Garner, coupled with the net increase in the number of police departments with more restrictive
shooting policies after Garner, resulted in a substantial reduction in both the number of police shootings and the
number of persons shot and killed by police, 58 offering an example of how a change in the law can have a
significant impact on the ground.
Four years after deciding Garner, the Court retreated from its embrace of clearly defined guidelines for police use of
deadly force. In Graham v. Connor, Dethorne Graham, a diabetic, "felt the onset of an insulin reaction," and asked a
friend, William Berry, to take him to a nearby store so he could buy some orange juice. 59 Berry did so, but when
Graham entered the convenience store and saw a long line of people waiting to check out, he quickly left the store.
60

[*643] Officer Connor, an African American police officer with the Charlotte, North Carolina, Police Department, 61
happened to see Graham enter and rapidly exit the store. 62 Officer Connor suspected that Graham, an African
American male, 63 had stolen something from the store, so he followed and then stopped Berry's car about a half
mile from the store. 64 Berry told Officer Connor that his friend Graham was suffering from a sugar reaction. 65

54

See, e.g., Gonzalez v. City of Anaheim, 747 F.3d 789, 793-94 (9th Cir. 2014); Vaughan v. Cox, 343 F.3d 1323, 1329-30
(11th Cir. 2003); Colston v. Barnhart, 130 F.3d 96, 99-100 (5th Cir. 1997); Krueger v. Fuhr, 991 F.2d 435, 438 (8th Cir. 1993).
55

Abraham N. Tennenbaum, The Influence of the Garner Decision on Police Use of Deadly Force, 85 J. Crim. L. & Criminology
241, 255-56 (1994) (finding that overall police shootings declined by 16% following the Garner decision).
56

Samuel Walker & Lorie Fridell, Forces of Change in Police Policy: The Impact of Tennessee v. Garner, 11 Am. J. Police 97,
101 (1992). Of the one hundred large cities surveyed, four did not respond. See id. at 109-10.
57

Id.

58

Id. at 107; see also Sparger & Giacopassi, supra note 43, at 224 (finding that, after the Memphis Police Department revised
its shooting policy to conform to Tennessee v. Garner, the overall number of shootings and the racially discriminatory application
of lethal force in Memphis declined significantly).
59

Graham v. Connor, 490 U.S. 386, 388 (1989).

60

Id. at 388-89.

61

More Perfect, Mr. Graham and the Reasonable Man, Radiolab (Nov. 30, 2017), https://www.wnyc.org/story/mr-graham-andreasonable-man.
62

Garner, 480 U.S. at 389.

63

While the opinion does not mention Graham's race, it appears Graham was a Black man. Court v. Cop Misconduct, Elyria
Chron. Telegram, Oct. 13, 1989, at A4 ("Graham, who is black, says police handcuffed him, then dumped him in his yard").
64

Graham, 490 U.S. at 389. The Supreme Court has held that an officer needs reasonable suspicion of criminal activity based
on specific and articulable facts to stop an individual. Terry v. Ohio, 392 U.S. 1, 32 (1968). The Graham Court, however, did not
seem concerned that entering and quickly exiting a convenience store hardly seems to give rise to a reasonable suspicion of
criminal activity.
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Officer Connor told the two men to wait in the car. 66 When Officer Connor went back to his patrol car to call for
backup, Graham got out of the car, ran around it twice, and then passed out briefly. 67
Several officers arrived at the scene in response to Officer Connor's call for backup. 68 One officer handcuffed
Graham's hands tightly behind his back, ignoring Berry's pleas for sugar for Graham. 69 Another officer said, "I've
seen a lot of people with sugar diabetes that never acted like this. Ain't nothing wrong with the M.F. but drunk. Lock
the S.B. up." 70 Several officers lifted the unconscious Graham up and placed him face down on the hood of
Berry's car. 71 When Graham regained consciousness, he asked the officers to check his wallet for a diabetes
decal that he carried. 72 In response, one of the officers insisted that he "shut up" and subsequently shoved his
face against the hood of the car. 73 Four officers then grabbed Graham and threw him headfirst into the police car.
74 A friend of Graham's brought some orange juice to the car, but the officers refused to give the juice to Graham.
75 Finally, after Officer Connor received a report that Graham had done nothing illegal at the convenience store, the
officers drove him home and released him. 76
Graham suffered a broken foot, cuts on his wrists, a bruised forehead, and an injured shoulder as a result of his
encounter with the police. 77 He also developed a loud ringing in his right ear that continued long after the incident.
78 Graham brought suit against the individual officers involved in the incident, alleging [*644] that they had used
excessive force in making the investigatory stop in violation of his constitutional rights. 79 The case was tried before
a jury, but the jury did not get to decide the case. 80 After the defense finished presenting its case and before the
case went to the jury, the officers moved for a directed verdict. 81 The district court applied a four-factor test 82 and
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Graham, 490 U.S. at 389.

66

Id.

67

Id.

68

Id.

69

Id.

70

Id. "M.F." stands for "mother fucker" and "S.B." stands for "son of a bitch."
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Id.
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Id.
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Id.

74

Id.
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Id.
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Id.
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Id. at 390.
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Id.
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Id.

80
81

Id. at 390-91.
Id.
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The district court considered the following four factors in assessing whether the officers applied excessive force against
Graham:
(1) the need for the application of force; (2) the relationship between that need and the amount of force that was used; (3) the
extent of the injury inflicted; and (4) "whether the force was applied in a good faith effort to maintain and restore discipline or
maliciously and sadistically for the very purpose of causing harm."
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granted the officers' motion for a directed verdict, finding that the amount of force used by the officers was
appropriate under the circumstances. 83 A divided panel of the Court of Appeals for the Fourth Circuit affirmed,
holding that the district court applied the correct legal standard in assessing Graham's claim of excessive force. 84
The Supreme Court reversed, not because it felt the officers used excessive force, but because the lower courts
erred in applying the Due Process Clause to assess whether the force the officers used against Graham was
excessive. 85
The Court held that all claims alleging excessive use of force by a law enforcement official during an arrest, stop, or
other seizure of a person must be analyzed for reasonableness under the Fourth Amendment as opposed to the
Due Process Clause. 86 Importantly, the Graham Court declined to set clear guidelines for police use of force.
Instead, the Court stated that "determining whether the force used to effect a particular seizure is "reasonable'
under the Fourth Amendment requires a careful balancing of … the individual's Fourth Amendment interests
against the … governmental interests … ." 87 Acknowledging that this balancing test "is not capable of precise
definition or mechanical application," 88 the Court explained that:
Its proper application requires careful attention to the facts and circumstances of each particular case, including the
severity of the crime at issue, whether the suspect poses an immediate threat to the safety of the officers or others,
and whether he is actively resisting arrest or attempting to evade arrest by flight. 89
[*645] The Court explained that in conducting reasonableness balancing, courts should apply an objective
standard of reasonableness. 90 The officer's actual intent or motive is irrelevant in this objective inquiry. 91
Moreover, "the "reasonableness' of a particular use of force must be judged from the perspective of a reasonable
officer on the scene, rather than with the twenty-twenty vision of hindsight." 92 "The calculus of reasonableness
must embody allowance for the fact that police officers are often forced to make split-second judgments - in
circumstances that are tense, uncertain, and rapidly evolving - about the amount of force that is necessary in a
particular situation." 93 Finally, the Court noted that an officer does not have to be correct in his assessment of the
need to use force. The Fourth Amendment is not violated merely because an officer was mistaken, as long as his
mistake was reasonable. 94
One problem with the Graham Court's embrace of reasonableness is that racial stereotypes about Blacks and other
racial minorities can affect perceptions of whether an officer's use of force was reasonable. Blacks are often

Id. at 390 (quoting Graham v. City of Charlotte, 644 F. Supp. 246, 248 (W.D.N.C. 1986)).
83

Id. at 390-91.

84

Id. at 391.

85

Id. at 397-99.

86

Id. at 388.

87

Id. at 396.

88

Id. (quoting Bell v. Wolfish, 441 U.S. 520, 559 (1979)).

89

Id. (citing Garner, 471 U.S. 1, 8-9).

90

Id. at 397.

91

Id. In a footnote, however, the Court noted that "in assessing the credibility of an officer's account of the circumstances that
prompted the use of force, a fact finder may consider, along with other factors, evidence that the officer may have harbored illwill toward the citizen." Id. at 399 n.12.
92

Id. at 396.

93

Id. at 396-97.

94

Id. at 396.
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associated with aggression, violence, and criminality. 95 The negative association between Blacks and crime is so
common that it has a name: the Black-as-Criminal stereotype. 96 In acknowledging the prevalence of racial
stereotypes, I am not suggesting that all, nor even most, police officers are racist. Indeed, most people today,
including most police officers, do not endorse the stereotype or believe that all Blacks are criminals. 97
Nonetheless, most people cannot help being affected by stereotypes, including this one. A wealth of research on
implicit social [*646] cognition has repeatedly demonstrated that even the most egalitarian-minded individuals are
implicitly biased in favor of Whites over Blacks. 98 Implicit racial bias can encourage police officers and others to
perceive danger when dealing with a Black individual, even when that individual does not, in fact, pose a threat of
violence. 99
And it is not just Blacks who are subjected to negative racial stereotypes. Latinos are also commonly stereotyped
as criminal and dangerous. 100 Muslim and Middle Eastern Americans are commonly stereotyped as terrorists. 101
It is noteworthy that both of the individuals who were the subjects of police force in Tennessee v. Garner and
Graham v. Connor were African American, although this fact is not apparent from a simple reading of either opinion.
102 Many of the Supreme Court's Fourth Amendment opinions ignore race even when consideration of race would

95

Cynthia Lee, Murder and the Reasonable Man: Passion and Fear in the Criminal Courtroom 138-46 (NYU Press 2003)
[hereinafter Lee, Murder and the Reasonable Man] (discussing the Black-as-Criminal stereotype); Lee, Race and Self Defense,
supra note 14, at 403 (discussing negative stereotypes about Blacks, Latinos, and Asian Americans); L. Song Richardson,
Arrest Efficiency and the Fourth Amendment, 95 Minn. L. Rev. 2035, 2045 (2011); Kelly Welch, Black Criminal Stereotypes and
Racial Profiling, 23 J. Contemp. Crim. Just. 276, 278 (2007). Professor Donald Jones has pointed out that the way the Black-asCriminal stereotype is deployed changes depending on the context: "In his classroom, or on our screens, dressed in a dapper
pinstripe suit Henry Louis Gates is received with applause, not suspicion. Similarly, Evan Howard on the campus of Morgan
State College is generally safe. And shopping at Target or Walmart, Trayvon would have had no trouble buying a belt. But when
they cross certain lines they [are] thrust into a police regime in which their mere presence creates a presumption of criminality.
Thus a Black man who lives in a ghetto zip code finds himself a perpetual suspect, stopped 257 times...How do we explain this
dualism: blacks have achieved incredible vertical and horizontal integration in our society. Yet the notion that blacks are
inherently criminal is widely, if subliminally held." D. Marvin Jones, Dangerous Spaces: Beyond the Racial Profile 43 (2016).
96

Lee, Murder and the Reasonable Man, supra note 95, at 138-54 (providing examples of different ways the Black-as-Criminal
stereotype operates to harm African Americans); Lee, Race and Self Defense, supra note 14, at 402-23 (discussing the Blackas-Criminal stereotype).
97

See Mahzarin R. Banaji & Anthony G. Greenwald, Blind Spot: Hidden Biases of Good People 47 (2013).

98

Id. Anthony G. Greenwald et al., Measuring Individual Differences in Implicit Cognition: The Implicit Association Test, 74 J.
Personality & Soc. Psychol. 1464, 1475 (1998). For an excellent examination of how implicit racial bias manifests itself in
different areas of the law and society, see generally Implicit Racial Bias Across the Law (Justin D. Levinson & Robert J. Smith
eds., 2012). A recently published book on implicit bias in the law, published by the American Bar Association, provides practical
strategies for judges and attorneys interested in overcoming implicit bias. See generally Enchanting Justice, Reducing Bias
(Redfield ed., 2017).
99

Cynthia Lee, But I Thought He Had a Gun: Race and Police Use of Deadly Force, 2 Hastings Race & Poverty L.J. 1, 60
(2004) (documenting numerous cases in which an unarmed Black individual was shot and killed by an officer who mistakenly
thought the suspect/victim had a gun); Cynthia Lee, Race, Policing, and Lethal Force, supra note 18, at 160 (discussing shooter
bias studies showing that most individuals are quicker to shoot an unarmed Black person than an unarmed White person).
100

Brian Rodriguez, Latinos and the Criminal Justice System: Overcoming Racial Stigma from Trial to Incarceration, 40 T.
Marshall L. Rev. Online 7, 2 (2015), http://tmlawreview.org/assets/uploads/2015/03/Latinos-and-The-Criminal-Justice-SystemBrian-Rodriguez-volume-40-issue-.71.pdf; Mary Romero, State Violence, and the Social and Legal Construction of Latino
Criminality: From El Bandido to Gang Member,78 Denv. U. L. Rev. 1081, 1090 (2001).
101

Sahar F. Aziz, Caught in a Preventive Dragnet: Selective Counterterrorism in A Post-9/11 America, 47 Gonz. L. Rev. 429,
477-78 (2012).
102

See supra notes 43 & 63.
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likely change the analysis. For example, in Terry v. Ohio, 103 the Supreme Court's well-known opinion allowing
police officers to stop and frisk individuals upon reasonable suspicion, the Court never mentioned the races of the
suspects or the police officer. In Stopping the Usual Suspects: Race and the Fourth Amendment, Anthony
Thompson critiques the Terry v. Ohio Court for its failure to acknowledge that two of the suspects were Black and
that the third suspect and the officer who stopped and frisked the men were White. 104 Thompson also explains
how the racial dynamics of the case likely influenced not only the officer who suspected the men were involved in
criminal activity, but also the Justices on the Supreme Court who found the officer's suspicions reasonable. 105
Similarly, in Florida v. Bostick, 106 a bus-sweep case in which the Supreme Court modified the "free to leave" test
for a seizure of a person, the Court ignored the race of the defendant and of the officers who questioned and
searched [*647] him. In (E)Racing the Fourth Amendment, Devon Carbado critiques the Bostick Court's colorblind approach and explains how acknowledging that the defendant was Black and the officers were White would
have yielded a more realistic analysis and most likely a different answer to the question whether a reasonable
person in the defendant's shoes would have felt free to terminate the encounter with the police than the analysis
Justice O'Connor suggested. 107
Failure to acknowledge the significance of race is not limited to Supreme Court opinions. Racially charged criminal
cases are often handled with the same color-blind approach. The trial of George Zimmerman, the man who shot
and killed Trayvon Martin, is an example of this. At trial, the judge made clear she was running a color-blind trial
and was not going to allow any reference to racial profiling. 108 The prosecution assured the judge that it was not
going to talk about racial profiling. 109 One of the prosecutors even told the jurors during his closing argument that
the case was not about race despite widespread popular belief that the case was all about race. 110 Many people
thought the reason Zimmerman was not charged initially was because he had shot an unarmed Black male and that
if the victim had been White, he would have been charged right away.
A second problem with the Graham Court's embrace of reasonableness balancing is that it fails to provide
meaningful guidance to lower courts, attorneys, and litigants regarding whether and when a police officer's use of
deadly force is justified, which is precisely the question it is supposed to help answer. While it is true that the
Graham Court lists several factors, "including the severity of the crime at issue, whether the suspect poses an

103

See 392 U.S. 1 (1968).

104

Anthony C. Thompson, Stopping the Usual Suspects: Race and the Fourth Amendment, 74 N.Y.U. L. Rev. 956, 962-73
(1999).
105

Id.
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See 501 U.S. 429 (1991).
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Devon W. Carbado, (E)Racing the Fourth Amendment, 100 Mich. L. Rev. 946, 977-78 (2002) (critiquing Justice O'Connor's
colorblind approach to the question of whether a Black man questioned by two White law enforcement officers in Florida v.
Bostick would have felt free to terminate the encounter or decline the officers' requests).
108

See Cynthia Lee, Denying the Significance of Race: Colorblindness and the Zimmerman Trial, in Trayvon Martin, Race, and
American Justice: Writing Wrong 31, 31 (K.J. Fasching-Varner et al. eds., 2014) [hereinafter Lee, Denying the Significance of
Race] (examining the reasons why the judge, prosecutor, and defense attorneys in the Zimmerman case treated the case as if it
had nothing to do with race); Cynthia Lee, (E)Racing Trayvon Martin, 12 Ohio St. J. Crim. L. 91, 102 (2014) [hereinafter Lee,
(E)Racing Trayvon Martin] (providing a critical race critique of the Zimmerman trial, more commonly known as the Trayvon
Martin case); see also Lee, Making Race Salient, supra note 14 (examining the ways in which implicit racial bias manifested in
the Trayvon Martin case).
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110

Lee, Denying the Significance of Race, supra note 108 at 31-32; Lee, (E)Racing Trayvon Martin, supra note 108, at 105.

See CrimeTimeVids, Trayvon Martin: George Zimmerman Trial Closing Arguments Day 14 Part 3, YouTube (July 12, 2013)
https://www.youtube.com/watch?v=xatLPHKCXyY&feature=em-share_video_user.
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immediate threat to the safety of the officers or others, and whether he is actually resisting arrest or attempting to
evade arrest by flight," 111 to weigh in the balance, it provides little other guidance. As Rachel Harmon notes:
Graham permits courts to consider any circumstance in determining whether force is reasonable without providing a
standard for measuring relevance, it gives little instruction on how to weigh relevant factors, and it apparently
requires courts to consider the severity of the underlying [*648] crime in all cases, a circumstance that is
sometimes irrelevant and misleading in determining whether force is reasonable. 112
Harmon also points out that since Graham, the lower courts have not significantly developed the law on excessive
use of force by police. 113
Fast forward eighteen years to 2007 when the Court held in Scott v. Harris that a police officer's act of ramming his
patrol car into the back of a suspect's vehicle during a high-speed chase, causing the vehicle to crash and
rendering the African American 114 driver a quadriplegic, was reasonable under the circumstances. 115 Victor
Harris, the person whose car the police rammed, argued that the officer's actions were not justified since the officer
did not have probable cause to believe that Harris posed a threat of death or serious bodily injury to the officer or
others, as required by Tennessee v. Garner, when the officer rammed his patrol car into Harris's car. 116 Notably,
the Court rejected Victor Harris's attempt to have the Court follow Tennessee v. Garner, recasting Garner as simply
an application of Fourth Amendment reasonableness balancing rather than a bright-line rule for police officers
contemplating the use of deadly force against a fleeing felon. 117
Justice Scalia, writing for eight members of the Court, felt that the dash cam video clearly showed that the officer
did not use excessive force, claiming "Respondent's [Victor Harris's] version of events is so utterly discredited by
the record that no reasonable jury could have believed him." 118 Justice Scalia continued, "it is clear from the

111

Graham v. Connor, 490 U.S. 386, 396 (1989).

112

Harmon, supra note 13, at 1130. As an example of this, Harmon notes that even though the crime at issue in Scott v. Harris,
550 U.S. 372 (2007), was speeding - not an extremely serious or violent offense - the Court found the officer's use of deadly
force in that case reasonable. Harmon, supra, at 1133.
113

Id. at 1131 ("There has been no substantial advance over the Supreme Court's formulation, no further attempt at a test or a
structure, almost nothing to help officers, victims, juries, or the public understand the nature of legitimate police force.").
114

The Court does not mention Victor Harris's race, but Harris is described as a nineteen-year-old African American male in
other sources. Ann C. McGinley, Cognitive Illiberalism, Summary Judgment, and Title VII: An Examination of Ricci v. DeStefano,
57 N.Y.L. Sch. L. Rev. 865, 871 (2012). It appears that Harris is African American in a YouTube video, featuring Harris. Vic2k3,
Why I Ran., YouTube (Dec. 8, 2009), https://www.youtube.com/watch?v=JATVLUOjzvM (interview with Victor Harris, explaining
why he fled from police).
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Scott v. Harris, 550 U.S. 372, 384 (2007).
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Harris, 550 U.S. at 381-82.

117

Id. at 382. Rachel Harmon laments that in rejecting the factors articulated in Tennessee v. Garner as central to analyzing
reasonableness, the Scott v. Harris Court not only emasculated Garner, it also "reduced the Fourth Amendment regulation of
reasonable force to its vaguest form: an ad hoc balancing of state and individual interests unconstrained by any specific criteria."
Harmon, supra note 13, at 1136-37.
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Harris, 550 U.S. at 380. As Brandon Garrett and Seth Stoughton note, the Scott v. Harris Court weighed the "relative
culpability" of the officer and the victim of the force, even though comparative fault is a novel concept in Fourth Amendment law.
Brandon Garrett & Seth Stoughton, A Tactical Fourth Amendment, 103 Va. L. Rev. 211, 236 (2017). Garrett and Stoughton also
note that while the Court was quick to compare the actions of the victim to the actions of the officer, it "failed to compare the
actions of the officers in this case with the actions that may have been taken by well-trained police officers - actions that may
have avoided the high-speed chase or the need to use deadly force." Id.
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videotape that respondent posed an actual and imminent threat to the lives of any pedestrians who might have
been present, to other civilian motorists, and to the officers involved in the chase." 119
[*649] Justice John Paul Stevens, however, explained in his dissent that he viewed the same videotape and came
to the opposite determination. 120 In Justice Stevens's opinion, Harris did not pose an actual and imminent threat to
the lives of the officer or others. 121 Responding to the majority's concern for the lives of pedestrians placed at risk
from Harris's attempt to flee, Justice Stevens noted, "the Court's concern about the "imminent threat to the lives of
any pedestrians who might have been present,' … while surely valid in an appropriate case, should be discounted
in a case involving a nighttime chase in an area where no pedestrians were present." 122 Justice Stevens further
pointed out that all the officer had to do was stop chasing Harris, and any threat posed by the car chase would have
ended. 123
The three judges on the court of appeals and the district court judge who heard the case below also felt that the
officer's use of force was not reasonable. 124 It is hard to say that Justice Stevens, the three judges on the court of
appeals, and the U.S. district court judge, all of whom thought the officer used excessive force, were not reasonable
people reflecting the views of at least some of the individuals who might have served on Harris's jury had the case
not been dismissed on summary judgment.
After the Harris decision, Dan Kahan, David Hoffman, and Donald Braman conducted a study to examine the
validity of the majority's claim that no reasonable juror would believe Victor Harris's version of events. 125 They
showed more than 1,000 individuals the video of the high-speed chase at issue in Harris and asked these
individuals whether they thought it was reasonable for the officer to ram Victor Harris's car to prevent him from
fleeing. 126 Not surprisingly, they found disagreement over whether the officer's use of force was reasonable. 127
Certain groups of individuals, including African Americans, low-income workers, individuals from the Northeast, and
individuals who self-identified as liberal and Democrat, tended to view the officer's actions as unreasonable and
excessive. 128 Individuals who embraced hierarchical and individualistic values, in contrast, tended to agree with
the Court's view of the case and saw the officer's acts as reasonable. 129 Kahan, Hoffman, and Braman concluded
that cultural values influenced the way individuals perceived the reasonableness of the officer's actions and that this
fact alone suggested it was inappropriate for a case involving questions regarding the reasonableness of an
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Id. at 395-96 (Stevens, J., dissenting).
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LEXIS 27348, at 16 (N.D. Ga. Sept. 25, 2003).
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officer's use of deadly [*650] force to be adjudicated on a motion for summary judgment as opposed to a jury trial.
130

The Supreme Court has not followed Kahan, Hoffman, and Braman's advice. On November 9, 2015, the Court
issued a per curiam opinion granting qualified immunity to a police officer who shot and killed a man who had led
police on a high-speed chase. In Mullenix v. Luna, Israel Leija, Jr., a twenty-four-year-old Latino male, 131 led
police on a high-speed chase after an officer approached his car and informed him that he was under arrest. 132
During the chase, Leija called 911, said he had a gun, and threatened to shoot police officers if they did not call off
the chase. 133 Officer Mullenix joined the effort to catch Leija and suggested shooting at Leija's car to disable it.
134 Officer Mullenix asked the dispatcher to inform his supervisor of his plan and to ask the supervisor if he thought
Mullenix should shoot at Leija's car. 135 Leija's estate claimed that Officer Mullenix heard his supervisor telling him
to stand by and wait to see if the spike strips set in place by the other officers would disable Leija's vehicle when it
reached a particular overpass, but Officer Mullenix did not follow his supervisor's suggestion. 136 Approximately
three minutes after Officer Mullenix exited his vehicle, he spotted Leija's vehicle as it approached the overpass. 137
Instead of waiting to see if the spike strips would disable the vehicle, he fired six shots at the vehicle. 138 Four of
the six shots hit Leija, killing him. 139
Leija's estate sued Officer Mullenix, claiming he used excessive force. 140 Mullenix moved for summary judgment,
claiming qualified immunity. 141 The doctrine of qualified immunity shields federal and state officials from money
damages unless the plaintiff can show "(1) that the official violated a statutory or constitutional right, and (2) that the
right was "clearly established' at the time of the challenged conduct." 142
The district court denied the officer's motion for summary judgment on the ground that genuine issues of fact
existed as to whether the officer acted recklessly or reasonably. 143 The Fifth Circuit Court of Appeals affirmed the
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Ashcroft v. al-Kidd, 563 U.S. 731, 735 (2011) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982)). Avidan Cover
explained that, in an excessive force case, qualified immunity confusingly involves two similar inquiries into the reasonableness
of the officer's conduct. Avidan Y. Cover, Reconstructing the Right Against Excessive Force, 68 Fla. L. Rev. 1773, 1807 (2016).
First, the constitutional (or merits) inquiry asks whether the officer's use of force was reasonable. Id. Second, the clearly
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district [*651] court's denial of Officer Mullenix's motion for summary judgment and concluded that Officer Mullenix
was not entitled to qualified immunity. 144 The court of appeals found that Officer Mullenix's actions were
objectively unreasonable since there was no threat to innocent bystanders, Leija's driving was relatively controlled,
and the officer did not make a split-second decision to shoot. 145
The Supreme Court reversed. 146 Without deciding whether Officer Mullenix acted unreasonably in violation of the
Fourth Amendment, the Court concluded that, given its precedents, it could not conclude that Mullenix violated
clearly established law. 147 Even though there were genuine issues of fact as to whether the officer acted
reasonably, facts best left to a jury representative of the community to sort out, Leija's family was not able to litigate
those facts in a court of law because the Court found that the officer was entitled to qualified immunity for his
actions. 148
Justice Sotomayor, the sole Justice to dissent from the Court's ruling, blamed the Court for supporting a "shoot first,
think later" culture of policing. 149 She noted that when Officer Mullenix confronted his supervisor after the
shooting, his first words were "How's that for proactive?," referencing an earlier counseling session in which his
supervisor had suggested Mullenix was not enterprising enough. 150 Justice Sotomayor lamented:
The comment seems to me revealing of the culture this Court's decision supports when it calls it reasonable … to
use deadly force for no discernible gain and over a supervisor's express order to "standby." By sanctioning a "shoot
first, think later" approach to policing, the Court renders the protections of the Fourth Amendment hollow. 151
Salazar-Limon v. City of Houston, Texas is another example of the Supreme Court favoring the police officer over
the civilian in a case involving disputed facts that probably should have gone to a jury. 152 Around midnight on
October 29, 2010, Houston Police Officer Chris Thompson, who was manning a speed gun on the freeway,
observed a truck weaving in and out of traffic. 153 Officer Thompson turned on his lights and sirens and pulled over
Ricardo Salazar-Limon, a Mexican national. 154 After running a check on Salazar-Limon's [*652] driver's license,
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Id. at 316 (Sotomayor, J., dissenting).
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Id.; see also Mark Joseph Stern, Sonia Sotomayor Takes a Stand Against Police Brutality, Slate (Nov. 9, 2015, 3:40 PM),
http://www.slate.com/articles/news_and_politics/jurisprudence/2015/11/sonia_sotomayor_dissents_in_mullenix_police_shooting
_case.html.
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137 S. Ct. 1277, 1277-78 (2017) (Alito, J., concurring).
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Id. at 1279 (Sotomayor, J., dissenting).
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Stephanie Mencimer, These Four Cases Will Quickly Show Who Gorsuch Really Is, Mother Jones (Apr. 7, 2017, 8:43 PM),
http://www.motherjones.com/politics/2017/04/gorsuchs-impact-likely-be-immediate (noting that Salazar-Limon was a twenty-fiveyear-old Mexican immigrant, lawfully in the country and unarmed, at the time of the incident and that Officer Thompson's
shooting left him paralyzed from the waist down); Mark Joseph Stern, The Empty Waistband, Slate (Apr. 24, 2017 6:05 PM),
http://www.slate.com/articles/news_and_politics/jurisprudence/2017/04/justice_sotomayor_takes_aim_at_police_brutality_in_sal
azar_limon_v_houston.html.
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which did not reveal any outstanding warrants, Officer Thompson returned to Salazar-Limon's truck and asked
Salazar-Limon to step out of the vehicle. 155 Officer Thompson tried to put Salazar-Limon into handcuffs so he
could conduct a blood-alcohol test. 156 Salazar-Limon resisted and a brief struggle ensued. 157 At the end of this
struggle, Salazar-Limon turned away from the officer and began to walk back to his car. 158 The officer drew his
firearm and told Salazar-Limon to stop. 159
What happened next is a matter of dispute. According to the officer, after he told Salazar-Limon to stop, SalazarLimon's hands went to his waistband as if he was reaching for a weapon, and Salazar-Limon turned toward him.
160 Salazar-Limon, in contrast, claimed that Officer Thompson shot him in the back right after telling him to stop and
that when the bullet hit him, he began to turn toward the officer, then fell to the ground. 161 No gun was ever
recovered from the scene. 162
Salazar-Limon sustained crippling injuries as a result of being shot in the back. 163 He sued Officer Thompson and
the City of Houston, alleging that his constitutional rights were violated. 164 Defendants Thompson and the City of
Houston moved for summary judgment, arguing that Officer Thompson was entitled to qualified immunity. 165 The
district court granted summary judgment in favor of the officer and the City of Houston. 166 The Fifth Circuit
affirmed. 167 Salazar Limon filed a petition for a writ of certiorari with the Supreme Court. 168 The Supreme Court
denied Salazar-Limon's petition on April 24, 2017, holding that the lower court acted responsibly and did not
conspicuously fail to apply the governing legal rule. 169 Justice Alito, concurring in the denial of certiorari, found
noteworthy the fact that Salazar-Limon never denied reaching for his waistband. 170
Justice Sotomayor, dissenting from the denial of certiorari, argued that it was error for the courts below to resolve
the case on summary judgment since summary judgment is appropriate only when "there is no genuine dispute as
to [*653] any material fact." 171 In deciding whether there are disputed facts in question, a court is supposed to
view the facts in the light most favorable to the party opposing the motion for summary judgment - in this case, in
the light most favorable to Salazar-Limon. 172 In this case, Justice Sotomayor noted, there was a genuine dispute
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over whether Salazar-Limon reached for his waistband. 173 Under Officer Thompson's account of the events, he
shot Salazar-Limon after he saw Salazar-Limon turn and reach for his waistband. 174 Under Salazar-Limon's
account, Thompson fired immediately after telling Salazar-Limon to stop and before Salazar-Limon turned toward
him. 175 When Salazar-Limon turned and whether Salazar-Limon reached for his waistband were material facts
because, if Salazar-Limon turned and reached for his waistband before he was shot, Officer Thompson's use of
force was reasonable; if Salazar-Limon did not reach for his waistband and did not turn toward the officer until after
he was shot, Officer Thompson's use of force was excessive. 176 Justice Sotomayor noted, "The most natural
inference to be drawn from Salazar-Limon's testimony was that he neither turned nor reached for his waistband
before he was shot - especially as no gun was ever recovered." 177 If he did not have a gun on him, why would he
have reached for his waistband? Justice Sotomayor concluded that the Supreme Court's decision to deny certiorari:
continues a disturbing trend regarding this Court's resources. We have not hesitated to summarily reverse courts
for wrongly denying officers the protection of qualified immunity in cases involving the use of force. But we rarely
intervene when courts wrongly afford officers the benefit of qualified immunity in the same cases. The erroneous
grant of summary judgment in qualified-immunity cases imposes no less harm on "society as a whole," than does
the erroneous denial of summary judgment in such cases. 178
Justice Sotomayor's dissent is particularly noteworthy in light of the fact that in many police shooting cases
involving a claim that the officer shot the suspect because he was reaching for his waistband, it is later found that
the suspect was actually unarmed. For example, one study that reviewed six years of shootings by Los Angeles
County Sheriff's Deputies found that in two-thirds of the shootings where the deputy shot the suspect because he
thought the suspect was reaching for his waistband, the suspect was actually unarmed. 179
[*654]
B. State Laws on Police Use of Deadly Force
Aside from U.S. Supreme Court case law on when police use of force is excessive, the other main source of law on
police use of deadly force is state law. State laws on police use of deadly force are not uniform. Some states do not
have any laws on the books governing police use of deadly force, so police simply follow their own departmental
rules and regulations and U.S. Supreme Court case law on the use of force. 180 Some states do not require the
police officer to have a reasonable belief in the need to use deadly force, allowing the officer's subjective belief to
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Merrick J. Bobb et al., Police Assessment Res. Ctr., The Los Angeles County Sheriff's Department 30th Semiannual Report
63
(2011),
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People,
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(Sept.
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2011),http://articles.latimes.com/2011/sep/23/local/la-me-unarmed-shootings-20110923.
180

Amnesty Int'l, supra note 37, at 4 (listing Maryland, Massachusetts, Michigan, Ohio, South Carolina, Virginia, West Virginia,
Wisconsin, Wyoming, and the District of Columbia as jurisdictions that lack laws on the use of lethal force by law enforcement
officers).
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control. 181 Most states, however, permit the police to use deadly force if the officer had a reasonable belief that
such force was necessary under the circumstances. 182
Many of the problems with state statutes on police use of deadly force mirror the problems with the Supreme
Court's excessive force jurisprudence. For example, reasonableness, which is the standard in excessive force
cases as well [*655] as in most use-of-force statutes, is such an open-ended standard; alone, it provides little-tono guidance to the jury deciding whether an officer's use of force was justified.
A second problem involves the fact that reasonableness is usually equated with typicality. Because the officer's
beliefs are measured against the beliefs of the reasonable officer, understood to mean the average or typical
officer, any subconscious racial biases that a typical officer might have become part of the reasonable officer's
perspective. Racial stereotypes linking certain minorities with criminal activity often cause ordinary people to fear
those minorities. 183 The same racial stereotypes linking Blacks and other minorities with criminal activity that

181

For example, in Nebraska, a police officer is justified in using deadly force if the officer is arresting someone for a felony and
believes the force employed involves no substantial risk of injury to innocents, and either (1) the crime of arrest involved the use
or threat of deadly force, or (2) there is a substantial risk that the arrestee will cause death or serious bodily injury if
apprehension is delayed. Neb. Rev. Stat. § 28-1412(3) (2015). As recently as 2010, the Nebraska State Legislature considered
a bill that would have added the word "reasonably" wherever the word "believes" appears in this statute, but this bill was not
enacted. Legislative Bill 889, 101st Leg., 2nd Sess. (Neb. 2010); see also Wash. Rev. Code § 9A.16.040(3) (2015) ("A public
officer or peace officer shall not be held criminally liable for using deadly force without malice and with a good faith belief that
such act is justifiable pursuant to this section.") (emphasis added). Some use-of-force statutes appear to adopt a subjective
standard by using the word "police," but then define "believes" as "reasonably believes." See, e.g., Haw. Rev. Stat. § 703-307(3)
(2015) ("The use of deadly force is not justifiable under this section unless: the arrest is for a felony; [and t]he person effecting
the arrest is authorized to act as a law enforcement officer [and t]he actor believes that the force employed creates no
substantial risk of injury to innocent persons; and the actor believes that: the crimes for which the arrest is made involved
conduct including the use or threatened use of deadly force; or there is a substantial risk that the person to be arrested will
cause death or serious bodily injury if his apprehension is delayed.") (emphasis added); id. § 703-300 (""Believes' means
"reasonably believes.'"); 18 Pa. Cons. Stat. § 508(a) (2015) ("[A peace officer] is justified in using deadly force only when he
believes that such force is necessary to prevent death or serious bodily injury to himself or such other person, or when he
believes both that: such force is necessary to prevent the arrest from being defeated by resistance or escape; and the person to
be arrested has committed or attempted a forcible felony or is attempting to escape and possesses a deadly weapon, or
otherwise indicates that he will endanger human life or inflict serious bodily injury unless arrested without delay.") (emphasis
added); id. § 501 (""Believes' or "belief.' Means "reasonably believes' or "reasonable belief.'").
182

See Ala. Code § 13A-3-27(b) (2015); Alaska Stat. § 11.81.370(a) (2015); Ariz. Rev. Stat. Ann. § 13-410(C) (2015); Ark.
Code Ann. § 5-2-610(b) (2015); Colo. Rev. Stat. § 18-1-707(2) (2015); Conn. Gen. Stat. § 53a-22(c) (2015); Fla. Stat. §
776.05(3) (2015); 720 Ill. Comp. Stat. 5/7-5 (2015); Kan. Stat. Ann. § 21-5227(a) (West 2015); La. Stat. Ann. § 14:20(A) (2015);
Me. Rev. Stat. tit. 17-A, § 107(2) (2015); Mo. Rev. Stat. § 563.046(3) (2015); Mont. Code Ann. § 45-3-102 (West 2015); N.H.
Rev. Stat. Ann. § 627:5(II) (2015); N.J. Stat. Ann. § 2C:3-7(b) (2) (West 2015); N.Y. Penal Law § 35.30(1) (McKinney 2015);
N.C. Gen. Stat. § 15A-401(d)(2)(a-b) (2015) (authorizing a law enforcement officer to use deadly force "to defend himself or a
third person from what he reasonably believes to be the use or imminent use of deadly physical force; [or] to effect an arrest or
prevent the escape from custody of a person who he reasonably believes is attempting to escape by means of a deadly weapon,
or who by his conduct or any other means indicates that he presents an imminent threat of death or serious physical injury to
others unless apprehended without delay … .") (emphasis added); Or. Rev. Stat. § 161.239 (2015); 12 R.I. Gen. Laws §§12-7-8,
12-7-9 (2015); Tex. Penal Code Ann. § 9.51 (West 2015); Utah Code Ann. § 76-2-404 (West 2015).
183

Because of the strong association between Blacks and violence and criminality, fear that a Black person is armed and
dangerous becomes a "reasonable" fear when reasonableness is equated with typicality. Lee, Race and Self Defense, supra
note 14, at 459 (providing examples of the Black-as-Criminal stereotype); see also Lee, Murder and the Reasonable Man, supra
note 95, at 138-46 (discussing the Black-as-Criminal stereotype and why it is not logical to assume most Blacks are dangerous
or prone to criminality). Latinos and Muslims are also stereotyped as dangerous and violent. Mary Romero observes that Latino
males are characterized as "super-predators" who are "violent, inherently dangerous and endangering." Romero, supra note
100, at 1084. Sahar Aziz notes that Muslims are stereotyped as being "inherently prone to terrorism" and "violent, savage, and
anti-American." Sahar F. Aziz, Caught in a Preventive Dragnet: Selective Counterterrorism in a Post-9/11 America, 47 Gonz. L.
Rev. 429, 477-78 (2012). Donald Jones notes that the presumption of criminality that attends Blacks, Latinos, and Arab-
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influence most people are likely to influence police officers as well, 184 especially those who work in high-crime
neighborhoods and have repeated contact with individuals involved in criminal activity. 185 These stereotypes may
also encourage legal decision-makers to find an officer's belief in the need to shoot reasonable, even in cases
involving individuals who are shot while unarmed or while not actually posing an immediate threat of violence to the
officer or others.
Another problem with most state statutes on police use of force is that they focus on the reasonableness of the
officer's beliefs. If the focus is on the reasonableness of the officer's beliefs, not the reasonableness of his actions,
legal decision-makers may be quicker to find an officer's use of deadly force justified even if deadly force was not
necessary to control the situation. They might be quicker to find an officer's use of deadly force justified even if the
officer's use of force was not proportionate to the force threatened by the suspect. Necessity and proportionality,
standard features of the defense of self-defense, can easily be forgotten if the focus is simply on the
reasonableness of the officer's beliefs. This is because focusing on the reasonableness of the officer's beliefs often
ends up being an inquiry into the reasonableness of the officer's fear of the suspect.
[*656] Finally, the vast majority of statutes on justifiable police use of force do not track the requirements of
traditional self-defense doctrine, which apply to ordinary civilians. In most police use-of-force statutes, there is no
imminence requirement. The officer need not reasonably believe he or she is faced with an imminent threat of death
or serious bodily injury before using deadly force. As explained in details above, many use-of-force statutes appear
to include a proportionality requirement, but do not actually require proportionality. And while most use-of-force
statutes include language suggesting a necessity requirement, those same statutes permit an officer to use deadly
force even if that force was not actually necessary. I discuss proportionality and necessity at greater length below.
1. Proportionality
In most states, a civilian charged with a criminal homicide claiming self-defense needs to show that her use of
deadly force arose out of an honest and reasonable belief that she was being threatened with death or serious
bodily injury. In other words, a civilian claiming self-defense needs to show that her use of force was proportional to
the force threatened. Not so when it comes to police officers in many jurisdictions. In many states, proportionality is
not required when an officer uses deadly force to effectuate an arrest or prevent the escape of a fleeing felon.
Many state statutes appear to have a proportionality requirement but do not actually require proportionality. These
statutes may permit a police officer to use deadly force if the officer reasonably believes such force is necessary to:
(1) effectuate the arrest of a felon; (2) prevent a felon's escape; or (3) protect the officer or another person from a
threat of death or serious bodily injury posed by the suspect. 186 One or more conditions may give these laws the

Americans is amplified depending on where the particular person of color finds themselves - for Blacks, the most dangerous
space is the inner city; for Arabs, the airport; and for Latinos, the border. D. Marvin Jones, Dangerous Spaces: Beyond the
Racial Profile (2016).
184

Jennifer L. Eberhardt et al., Seeing Black: Race, Crime, and Visual Processing, 87 J. Personality & Soc. Psychol. 876, 889
(2004) (finding that police officers, like civilians, tend to associate Blacks with the concept of crime).
185

Richard T. Ford, Why We Tolerate Biased Policing, Bos. Rev. (Jan 22, 2015), http://bostonreview.net/blog/richardthompson-ford-biased-policing ("Police who work in poor high-crime neighborhoods of color have countless experiences that
reinforce racial prejudice."); cf. David Klinger et al., Race, Crime, and the Micro-Ecology of Deadly Force, 15 Criminology & Pub.
Pol'y 193 (2015) (finding neither racial composition of neighborhood nor their level of disadvantage directly increases the
frequency of police shootings).
186

Ala. Code § 13A-3-27(b) ("A peace officer is justified in using deadly physical force upon another person when and to the
extent that he reasonably believes it necessary in order (1) to make an arrest for a felony or to prevent the escape from custody
of a person arrested for a felony, unless the officer knows the arrest is unauthorized; or (2) to defend himself or a third person
from what he reasonably believes to be the use or imminent use of deadly physical force.") (emphasis added); Alaska Stat. §
11.81.370(a); S.D. Codified Laws § 22-16-32 (2015) (providing that "homicide is justifiable if committed by a law enforcement
officer … (3) if necessarily committed in arresting felons fleeing from justice"); id. § 22-16-33 (providing that "homicide is
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appearance of a proportionality requirement, but if there is an "or" before the last clause, an officer would be
justified in using deadly force even if the suspect posed no threat of death or serious bodily injury.
[*657] For example, Alabama's statute on police use of deadly force tracks the above language. In Alabama, a
police officer may use deadly force if the officer reasonably believes it necessary:
(1) To make an arrest for a felony or prevent the escape from custody of a person arrested for a felony, or
(2) To defend himself or a third party from the immediate use of deadly physical force.

187

This means that if a police officer is trying to arrest a man suspected of shoplifting, a felony in Alabama, 188 the
officer is legally permitted to use deadly force against the shoplifter if the officer reasonably believes such force is
necessary to effectuate the arrest. This would be the case even if the officer knows that the suspect is unarmed and
poses no risk of harm to the officer or another person. While appearing to require proportionality, the Alabama
statute allows officers to use deadly force to make an arrest or prevent the escape of a fleeing felon so long as the
officer believes that the use of deadly force is reasonably necessary to make that arrest or prevent that escape,
even if the officer does not believe that the individual poses an imminent threat of death or serious bodily injury to
the officer or others. 189
Similarly, in Alaska, a police officer may use deadly force if she reasonably believes such force is necessary to
arrest or terminate the escape or attempted escape from custody of a person the officer reasonably believes (1) has
committed or attempted to commit a felony which involved the use of force against a person; (2) has escaped or is
attempting to escape from custody while in possession of a firearm on or about the person; or (3) may otherwise
endanger life or inflict serious bodily injury unless arrested without delay. 190
This provision sounds reasonable at first glance, but because the word "or" separates the last two clauses, the
statute would permit an officer to shoot someone who, while stealing an iPhone from a person on the street, pushed
that person. 191 The push would constitute the use of force against a person, and if the iPhone was worth over $
750, the theft would constitute a felony in Alaska. 192 Because the Alaska statute does not specify that the felon

justifiable if necessarily committed in attempting … to apprehend any person for any felony committed … ."); Utah Code Ann. §
76-2-404; see also N.C. Gen. Stat. § 15A-401(d)(2)(c) (permitting a law enforcement officer to use deadly force if it appears
reasonably necessary to "prevent the escape of a person from custody imposed upon him as a result of a conviction for a
felony"); Or. Rev. Stat. § 161.239(1) ("[A] peace officer may use deadly physical force only when the peace officer reasonably
believes that: (a) The crime committed by the person was a felony or an attempt to commit a felony involving the use or
threatened imminent use of physical force against a person; or (b) The crime committed by the person was kidnapping, arson,
escape in the first degree, burglary in the first degree or any attempt to commit such a crime; or … (d) The crime committed by
the person was a felony or an attempt to commit a felony and under the totality of the circumstances existing at the time and
place, the use of such force is necessary; or (e) The officer's life or personal safety is endangered in the particular circumstances
involved.") (emphasis added).
187

Ala. Code § 13A-3-27(b)(1-2) (emphasis added).

188

Theft of property worth more than $ 500 but less than $ 1,499 is a class D felony under Alabama law. Ala. Code § 13A-8-

4.1.
189

190
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Id. § 13A-3-27(b)(1-2).
Alaska Stat. § 11.81.370(a)(1-3) (2015).
Id.

Theft of property worth more than $ 750 but less than $ 25,000 is a class C felony under Alaska law. Alaska Stat. §
11.46.130.
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must have used or threatened deadly force upon a person, it permits an officer to use deadly force on someone like
our hypothetical iPhone snatcher who has not used and does not threaten to use deadly force. 193
Another way that state statutes on police use of force can undermine proportionality is by following the old common
law rule permitting police officers [*658] to use any amount of force necessary to prevent the escape of a fleeing
felon. Surprisingly, some states continued to follow the old common law rule even after it was rejected in
Tennessee v. Garner. 194 In states that still follow the common law rule today, a police officer is permitted to use
deadly force if the officer reasonably believes it necessary to prevent the escape of a fleeing felon, even if the
officer does not believe the suspect poses a threat of death or serious bodily injury.
Contrary to common belief, statutes that retain the common law rule by permitting an officer to use deadly force to
prevent the escape of a fleeing felon even if the individual does not pose a threat of death or serious bodily injury to
the officer or another, are not necessarily unconstitutional even though they contradict the holding of Tennessee v.
Garner. Tennessee v. Garner was a civil suit brought by Garner's estate against the officer who shot Garner. The
standards set forth by the U.S. Supreme Court for determining whether force is excessive, and therefore
unconstitutional, apply when an officer is sued for excessive force under 42 U.S.C. § 1983. State use-of-force
statutes, not Supreme Court case law, govern in criminal prosecutions. As Chad Flanders and Joseph Welling
explain, "Garner involved the application of the [common law] standard within a federal civil rights statute, not in a
state criminal prosecution." 195 "The standards for criminal liability in a state criminal prosecution do not have to
mimic the standards for a constitutional tort." 196 In states that adhere to the common law rule, an officer may be
able to escape criminal liability if prosecuted for his use of deadly force even if the officer's actions could subject
him to Section 1983 civil liability under Tennessee v. Garner. 197
2. Necessity
In most states, a civilian charged with murder or manslaughter claiming self-defense would need to show he or she
reasonably believed it was necessary to use deadly force to counter a threat of death or serious bodily injury. If the
civilian could have used nondeadly force to escape the threatened harm, it would be hard to conclude that the
civilian's belief in the necessity of using deadly force was a reasonable belief. This is because a less deadly
alternative was available.
Most state laws on police use of deadly force are silent on whether the jury may consider whether less deadly
alternatives to using deadly force were available [*659] to the officer. Courts addressing this issue are split over
whether the availability of less deadly alternatives is a relevant factor that the jury may consider when assessing the
reasonableness of an officer's use of force. Many courts do not allow the jury to consider whether there were less
deadly alternatives, claiming the availability of less deadly alternatives is irrelevant to whether the officer's use of
force was reasonable. 198 It is understandable that courts concerned about juries second-guessing the police
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Alaska Stat. § 11.81.370(a)(1-3).
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See, e.g., Ala. Code § 13A-3-27(b)(1); Miss. Code Ann. § 97-3-15 (1)(d) (2015); Or. Rev. Stat. § 161.239 (1)(d) (2015); 12
R.I. Gen. Laws Ann. § 12-7-9 (2015); S.D. Codified Laws § 22-16-33 (2015); see also Chad Flanders & Joseph Welling, Police
Use of Deadly Force: State Statutes 30 Years After Garner, 35 St. Louis U. Pub. L. Rev. 109, 121 (2015) (naming several states
that have retained the common law rule, including Alabama, Mississippi, Missouri, New Mexico, Oregon, Rhode Island, South
Dakota, Washington, and Michigan). In 2016, Missouri finally abandoned the common law rule and changed its use-of-force
statute to comport with Tennessee v. Garner. H.B. 2332, 98th Gen. Assemb. Reg. Sess. (Mo. 2016).
195

Flanders & Welling, supra note 194, at 125.
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Id. at 126.
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Id. at 128 ("The substantive criminal law of the fifty states does not have to meet a constitutional standard of
reasonableness.").
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officer have tended to reject the idea of allowing the jury to consider whether less deadly alternatives were available
and not used, but this automatic rejection does not seem appropriate given that assessments of reasonableness
are supposed to involve a consideration of the totality of the circumstances. 199 Moreover, if a less deadly
alternative was available - if an officer could have effectuated the arrest, prevented the escape, or countered the
threat without resorting to deadly force - it is difficult to conclude that the officer's use of deadly force was
necessary. For these reasons, many courts do permit the jury to consider whether less deadly alternatives were
available but not used in assessing the reasonableness of an officer's use of force. 200 Additionally, many police
departments recognize that an officer should employ deadly force only if no lesser alternatives are available. 201
[*660] One exception to the general rule that a civilian claiming self-defense must honestly and reasonably believe
it necessary to use deadly force to protect against an imminent threat of death or serious bodily injury is the noduty-to-retreat rule that exists in a majority of states. 202 A no-duty-to-retreat rule has long been a part of American
self-defense doctrine. 203 As far back as 1921, the U.S. Supreme Court supported a no-duty-to-retreat rule, noting
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See, e.g., Schulz v. Long, 44 F.3d 643, 649 (8th Cir. 1995) ("Alternative measures which 20/20 hindsight reveal to be less
intrusive (or more prudent), such as waiting for a supervisor or the SWAT team, are simply not relevant to the reasonableness
inquiry."); Plakas v. Drinski, 19 F.3d 1143, 1149 (7th Cir. 1994) ("We do not believe the Fourth Amendment requires the use of
the least or even a less deadly alternative so long as the use of deadly force is reasonable … ."); United States v. MelendezGarcia, 28 F.3d 1046, 1052 (10th Cir. 1994) ("We must avoid "unrealistic second-guessing' of police officers' decisions … and
thus do not require them to use the least intrusive means in the course of a detention, only reasonable ones."); Cole v. Bone,
993 F.2d 1328, 1334 (8th Cir. 1993) (noting that while "other courses of action, such as another stationary roadblock, might
conceivably have been available," a seizure need only be objectively reasonable, not the most prudent course of conduct);
Posey v. Davis, No. 11-1204, 2012 W. Va. LEXIS 883, 12 (W. Va. 2012) ("It is irrelevant that plaintiff's expert came forward with
other reasonable alternatives [less likely to injure]."); Mata v. City of Farmington, 798 F. Supp. 2d 1215, 1219, 1227 (D.N.M.
2011) ("The Fourth Amendment does not require that an officer use the least-intrusive alternative available to protect himself or
others so long as the method chosen is reasonable."); Taylor v. Hudson, No. CIV 02-0775 JB/RHS, 2003 U.S. Dist. LEXIS
26736, at 18 (D.N.M. Nov. 21, 2003) ("Evidence of less intrusive alternatives is irrelevant to the Fourth Amendment
reasonableness inquiry … .").
199

Graham v. Connor, 490 U.S. 386, 396 (1989) ("Because "the test of reasonableness under the Fourth Amendment is not
capable of precise definition or mechanical application,' however, its proper application requires careful attention to the facts and
circumstances of each particular case … .") (citation omitted) (quoting Bell v. Wolfish, 441 U.S. 520, 559 (1979)).
200

Glenn v. Washington County, 673 F.3d 864, 872 (9th Cir. 2011) ("[Whether listed in Graham,] other relevant factors
include the availability of less intrusive alternatives to the force employed … ."); Chew v. Gates, 27 F.3d 1432, 1440 n.5 (9th Cir.
1994) (noting that "the availability of alternative methods of capturing or subduing a suspect may be a factor to consider" in
determining whether a particular application of force was unreasonable); Estate of Crawley v. McRae, Case No. 1:13-CV-02042LJO-SAB, 2015 U.S. Dist. LEXIS 123132, at 78 (E.D. Cal. 2015) ("A court may also consider other factors relevant to the
particular circumstances, such as the availability of less intrusive alternatives [in assessing whether an officer used excessive
force]."); Estate of Heenan v. City of Madison, 111 F. Supp. 3d 929, 942 (W.D. Wis. 2015) ("The failure to use an alternative,
non-deadly force is not dispositive, although whether such an alternative existed is a factual question that may weigh on a trier of
facts' ultimate determination of objective reasonableness.") (emphasis in original); Becker v. City of Evansville, No. 3:12-cv-182WGH-TWP, 2015 U.S. Dist. LEXIS 8414, at 37 (S.D. Ind. 2015) ("The availability of other means of apprehension presents a
relevant consideration in the Graham analysis").
201

Police Exec. Research Forum, Guiding Principles on Use of Force 34 (Mar. 2016) [hereinafter Guiding Principles on Use of
Force] (noting that the Philadelphia Police Department's mission statement provides, "The application of deadly force is a
measure to be employed only in the most extreme circumstances and all lesser means of force have failed or could not be
reasonably employed."); see also Police Exec. Research Forum, An Integrated Approach to De-Escalation and Minimizing Use
of Force 26 (Aug. 2012) [hereinafter An Integrated Approach to De-Escalation] (noting that the Madison, Wisconsin Police Chief
believes officers should try to use the minimum amount of force necessary).
202
203

See infra note 205.

Garrett Epps, Any Which Way but Loose: Interpretive Strategies and Attitudes Toward Violence in the Evolution of the
Anglo-American "Retreat Rule," 55 Law & Contemp. Probs. 303, 305 (1992).
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that "detached reflection cannot be demanded in the presence of an uplifted knife." 204 Today, thirty-three states
allow individuals to use deadly force in self-defense without requiring retreat. 205 In these no-duty-to-retreat states,
sometimes called "Stand Your Ground" states, an individual can use deadly force in self-defense against another
individual even if a safe retreat is known and available.
Seventeen states do require individuals using deadly force in self-defense to retreat if a safe retreat is known and
available. 206 In these duty-to-retreat [*661] states, if a safe retreat is known and available to the defendant and
she uses deadly force without retreating, she loses the right to claim self-defense. 207
Some states do not require retreat but allow the jury to consider whether a safe retreat was known and available in
assessing the reasonableness of the defendant's belief in the need to act in self-defense. 208 In these jurisdictions,

204

Brown v. United States, 256 U.S. 335, 343 (1921).

205

For a helpful chart with detailed information on stand-your-ground laws by state, see Tamara F. Lawson, Stand Your Ground
Laws 50 State Table (Mar. 21, 2014) (unpublished manuscript) (on file with author). Ala. Code § 13A-3-23(b) (2015); Alaska
Stat. § 11.81.370(b) (2015); Ariz. Rev. Stat. Ann. § 13-410(C) (2015); Fla. Stat. § 776.05(3) (2015); Ga. Code Ann. § 16-3-23.1
(2015); Ind. Code § 35-41-3-2(c)(2) (2015); Kan. Stat. Ann. § 21-5230 (2015); Ky. Rev. Stat. Ann. § 503.055(3) (West 2006); La.
Stat. Ann. § 14:20(C) (2015); Mich. Comp. Laws § 780.972(1) (2015); Miss. Code Ann. § 97-3-15(4) (West 2015); Nev. Rev.
Stat. § 200.120(2) (2015); N.H. Rev. Stat. Ann. § 627:4(III) (2015); N.C. Gen. Stat. § 14-51.3(a) (2015); Okla. Stat. tit. 21, §
1289.25(D) (2015); 18 Pa. Cons. Stat. § 505(b)(2.3) (2015); S.C. Code Ann. § 16-11-440(C) (2015); S.D. Codified Laws § 22-184 (2015); Tenn. Code Ann. § 39-11-611(2) (2015); Tex. Penal Code Ann. § 9.32(c) (West 2015); Utah Code Ann. § 76-2-401
(West 2015); W. Va. Code § 55-7-22(b) (2015); Wis. Stat. § 939.48(1)(a) (2015); California v. Zuckerman, 132 P.2d 545, 549
(Cal. Dist. Ct. App. 1942); People v. Toler, 9 P.3d 341, 347 (Colo. 2000); State v. McGreevey, 105 P. 1047, 1051 (Idaho 1909);
People v. Hughes, 360 N.E.2d 1363, 1369-70 (Ill. App. Ct. 1977); State v. Bingman, 745 P.2d 342, 348 (Mont. 1987); State v.
Horton, 258 P.2d 371, 373 (N.M. 1953); State v. Sandoval, 156 P.3d 60, 64 (Or. 2007); State v. Hatcher, 706 A.2d 429, 435
(Vt. 1997); Foote v. Commonwealth, 396 S.E.2d 851, 855 (Va. Ct. App. 1990); State v. Redmond, 78 P.3d 1001, 1003 (Wash.
2003). At the time this Article: was being written, the Ohio State Legislature was considering legislation that would eliminate the
duty to retreat. Jackie Borchardt, Concealed Carry Bill with "Stand Your Ground' Provision: How They Voted, Cleveland.com
(Mar. 21, 2014, 2:13 PM), http://www.cleveland.com/open/index.ssf/2014/03/concealed_carry_bill_with_stan.html (noting that
the Ohio State House passed HB 203, eliminating the duty to retreat. House Bill 203 died in the Senate due to opposition from
the Ohio Prosecuting Attorneys Association and the Fraternal Order of Police of Ohio. Andrew Shepperson, Stand-Your-Ground
Gun Bill Revived in Ohio, Guns.com (Aug. 16, 2017), www.guns.com/2017/08/16/stand-your-ground-gun-bill-revived-in-ohio/. On
August 15, 2017, the Ohio Senate introduced Senate Bill 180, which would eliminate the duty to retreat. Id.; Jason Aubry, Ohio
Senate Debates Proposed "Stand Your Ground' Bill, NBC4i (Nov. 14, 2017, 6:41 PM),http://nbc4i.com/2017/11/14/ohio-senatedebates-proposed-stand-your-ground-bill/. Senate Bill 180 was referred to the Judiciary Committee on September 7, 2017.
Senate Bill 180, The Ohio Legislator, https://www.legislature.ohio.gov/legislation/legislation-status?id=GA132-SB-180.
206

Ark. Code Ann. § 5-2-607(b)(1)(A) (2015); Conn. Gen. Stat. § 53a-19(b) (2015); Del. Code Ann. tit. 11, § 464(e)(2) (2015);
Haw. Rev. Stat. § 703-304(5)(b) (2015); Me. Stat. Ann. tit. 17-A, § 108(2)(C)(3)(a) (2015); Neb. Rev. Stat. Ann. § 28-1409(4)(b)
(2015); N.J. Stat. Ann. § 2C:3-4(b)(2)(b) (West 2015); N.Y. Penal Law § 35.15(2)(a) (McKinney 2015); N.D. Cent. Code § 12.105-07(2)(b) (2015); State v. Sedig, 16 N.W.2d 247, 250 (Iowa 1944); Redcross v. State, 708 A.2d 1154, 1157-58 (Md. Ct. Spec.
App. 1998); Commonwealth v. Toon, 773 N.E.2d 993, 999 (Mass. App. Ct. 2002); State v. Edwards, 717 N.W.2d 405, 413
(Minn. 2006); State v. Miller, 653 S.W.2d 222, 224 (Mo. Ct. App. 1983); State v. Walker, 598 N.E.2d 89, 90 (Ohio Ct. App.
1991); State v. Silvia, 836 A.2d 197, 200 (R.I. 2003); State v. Jackson, 681 S.E.2d 17, 21 (S.C. Ct. App. 2009); Baier v. State,
891 P.2d 754, 760 (Wyo. 1995).
207

Under what is known as the castle doctrine, if one is attacked in one's home in a duty-to-retreat state, one need not retreat
before using deadly force even if a safe retreat is known and available. Joshua Dressler, Understanding Criminal Law §
18.02[C][3] (7th ed. 2015) (citing Wilson v. State, 7 A.3d 197, 204 n.3 (Md. 2010)).
208

Gillis v. United States, 400 A.2d 311, 313 (D.C. 1979) (holding that the law of the District of Colombia "does not impose a
duty to retreat but does allow a failure to retreat, together with all the other circumstances, to be considered by the jury in
determining if there was a case of true self-defense"); State v. Wenger, 593 N.W.2d 467, 471 (Wis. Ct. App. 1999) (noting that
under Wisconsin law, the ability to retreat "goes to the reasonableness of the defendant's conduct").
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if a safe retreat was known and available to the defendant, the jury may rely on this fact to decide that it was not
reasonable for the defendant to believe he needed to use deadly force to protect himself from imminent death or
serious bodily injury. 209
While a majority of states do not impose a duty to retreat prior to using deadly force in the civilian context, most
states do require a person who is the initial aggressor to retreat prior to using deadly force unless the initial
aggressor completely withdraws from the affray and successfully communicates his withdrawal to the other person.
210 This is the rule even in Stand-Your-Ground states. In contrast, most statutes on police use of force do not
contain an initial aggressor limitation.
III. Model Legislation
In this Section, I propose model legislation on police use of deadly force that would require a finding that both an
officer's beliefs and actions were reasonable before an officer's use of deadly force could be deemed justifiable. 211
My model statute is different from most police use-of-force statutes in several ways. First, it specifies that jurors
must consider the reasonableness of the officer's actions, not just the reasonableness of his beliefs.
Second, my model statute, unlike most current statutes on when police use of force is justifiable, lists three factors
the jury must consider when trying to decide whether an officer's use of force was reasonable. What counts as a
reasonable [*662] use of force will change over time, but because the meaning of reasonableness evolves in
specific doctrinal contexts, the more meaning law-makers can give to the term "reasonableness," the better. 212
One of the factors specified in my proposal - whether the deceased or injured person was or appeared to be in
possession of a deadly weapon and refused an order to drop the object or any other order reasonably related to
officer safety - is obviously relevant. A jury could find an officer's use of deadly force was reasonable if the suspect
had or appeared to have a deadly weapon and refused orders to drop it. Even in an open-carry state (a state that
permits citizens with the proper licensing to carry firearms in public), it is reasonable for an officer to view a person
carrying a gun as potentially dangerous. 213 An officer cannot know whether an individual with a gun is a lawabiding citizen or a person who will not hesitate to shoot the officer. Anyone with a gun can lift, point, and fire it
within a matter of seconds. It is not reasonable to ask an officer to wait until a person who has refused an order to
drop a gun starts to lift it before the officer can fire; if the officer does wait, it may be too late. 214

209

See, e.g., Wenger, 594 N.W.2d at 471 ("Whether the opportunity to retreat was available may be a consideration regarding
whether the defendant reasonably believed the force used was necessary to prevent or terminate the interference.").
210

Joshua Dressler, Understanding Criminal Law (6th ed. 2012) (noting that "the only way [a deadly aggressor] may regain the
right of self-defense is by withdrawing in good faith from the conflict and fairly communicating that fact, expressly or impliedly, to
his intended victim").
211

I have proposed a similar change to the law of self-defense. See Cynthia K.Y. Lee, The Act-Belief Distinction in SelfDefense Doctrine: A New Dual Requirement Theory of Justification, 2 Buff. Crim. L. Rev. 191, 236-37 (1998) [hereinafter Lee,
The Act-Belief Distinction in Self-Defense Doctrine].
212

California Supreme Court Justice Goodwin Liu made this point at the ALI's Annual Meeting in May 2017 during discussion of
the ALI's Policing Project. Justice Goodwin Liu, American Inst. 95th Annual Meeting (May 2017).
213

Gun Carry Laws Can Complicate Police Interactions (NPR radiobroadcast July
http://www.npr.org/2016/07/19/486453816/open-carry-concealed-carry-gun-permits-add-to-police-nervousness.
214

19,

2016),

See J. Pete Blair et al., Reasonableness and Reaction Time, 14 Police Q. 323, 336 (2011) (explaining that the process of
perceiving a suspect's movement, interpreting the action, deciding on a response, and executing the response generally takes
longer for a police officer than it will take a suspect to shoot, even when the officer already has his gun aimed at the suspect);
see also John Z. Banzhaf, Did Scott in Charlotte Point Gun at Officers? - Question May Be Irrelevant, ValueWalk (Sept. 23,
2016, 3:29 PM), https://www.valuewalk.com/2016/09/keith-scott/; Crawford, infra note 224 (discussing the action-reaction gap in
time).
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The second factor - whether the officer engaged in de-escalation measures before using deadly force - is also
relevant to the question whether the officer's use of deadly force was reasonable because it goes to the necessity
of using that force. De-escalation techniques include increasing distance between an officer and a subject, trying to
calm down a combative subject, waiting for backup and a supervisor to arrive, and trying to resolve situations
without deadly force when a suspect is unarmed. 215 If an officer rushes into a situation and immediately uses
deadly force without first trying to take steps to peacefully resolve the situation, it is difficult to say that the officer's
use of deadly force was reasonable.
More and more police organizations are recognizing de-escalation as a way to make policing safer. For example, in
January 2017, "[a] group of 11 national police organizations issued a model policy for police departments
nationwide that for the first time incorporates the concept of "de-escalation' when an officer is facing the choice of
using deadly force." 216 The model policy states that "an officer shall use de-escalation techniques and other
alternatives to higher levels of force consistent with his or her training whenever possible and appropriate [*663]
before resorting to force and to reduce the need for force." 217 The Police Executive Research Forum, also known
as "PERF," a think tank devoted to researching issues involving the police, also supports de-escalation measures.
218

The third factor - whether the officer engaged in any preseizure conduct that increased the risk of a deadly
confrontation - is also relevant to the question of whether the officer's use of deadly force was reasonable. If the
officer created the conditions leading to the need to use deadly force, this suggests that his use of deadly force was
not necessary since the need to use deadly force could have been avoided from the beginning. For example, an
officer who jumps in front of a moving vehicle for no reason, then shoots the driver, claiming that at that moment he
reasonably believed that it was necessary to use deadly force to protect himself from death, has engaged in
preseizure conduct (jumping in front of the moving vehicle for no good reason) that increased the risk of a deadly
confrontation. Indeed, the officer in this hypothetical created the need to use deadly force when that need could
have been completely avoided if the officer had not jumped in front of the vehicle. Whether the jury should be
permitted to consider an officer's preseizure conduct is an issue that has split the lower courts. 219 As explained in
greater detail below, my model statute takes the position that preseizure conduct is relevant and should be
considered in assessing the reasonableness of an officer's actions. 220
Third, unlike most use-of-force statutes, my model statute tracks traditional self-defense doctrine, explicitly requiring
necessity, proportionality, and attention to timing akin to the imminence requirement in traditional self-defense

215

Tom Jackman, Police Groups Add "De-escalation' to Use of Force Policy, Wash. Post (Jan. 17, 2017),
https://www.washingtonpost.com/news/true-crime/wp/2017/01/17/national-police-groups-add-de-escalation-to-new-model-policyon-use-of-force/?.
216

Id.

217

National Consensus Policy on Use of Force 12-23 (Jan. 2017) (defining de-escalation as "taking action or communicating
verbally or nonverbally during a potential force encounter in an attempt to stabilize the situation and reduce the immediacy of the
threat so that more time, options, and resources can be called upon to resolve the situation without the use of force or with a
reduction in the force necessary" and noting that de-escalation "may include the use of such techniques as command presence,
advisements, warnings, verbal persuasion, and tactical repositioning").
218

See, e.g., An Integrated Approach to De-Escalation, supra note 201, at 12-13 (discussing need for de-escalation training);
Guiding Principles on Use of Force, supra note 201, at 40 (recommending that police departments adopt policies and orders
making it clear that de-escalation is the preferred tactically-sound approach in many critical incidents). The 2016 report provides
that "de-escalation policy should … include discussion of proportionality, using distance and cover, tactical repositioning,
"slowing down" situations that do not pose an immediate threat, calling for supervisory and other resources, etc."). Guiding
Principles on Use of Force, supra note 201, at 40.
219
220

See infra notes 249, 250 & 254.

See Cynthia Lee, Officer Created Jeopardy: Pre-seizure Conduct and the Reasonableness of a Police Officer's Use of
Deadly Force (unpublished manuscript) (on file with author).
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doctrine. Instead of asking whether the threatened force was imminent, however, my model statute asks whether
the officer's use of force was immediately necessary. This shift in focus from the imminence of the threatened force
to whether the use of force was immediately necessary is an innovation borrowed from the Model Penal Code. 221
It has already been adopted by a few states, 222 and is explained in more detail below.
[*664] Fourth, my model statute imports the concept of imperfect self-defense into the police use-of-force arena. If
an officer is charged with murder, the fact finder would be permitted to find the officer not guilty of murder but guilty
of voluntary manslaughter if, for example, the officer's belief in the need to use deadly force was honest but
unreasonable. Allowing the fact finder to find the officer charged with murder guilty of the lesser offense of
manslaughter as opposed to facing an all-or-nothing choice between guilty and not guilty of murder may reduce the
risk of a mistrial from a hung jury.
I outline my proposed model statute below, show how the model statute would apply in real life, and then address
possible objections to my proposal.
A. Model Legislation on Police Use of Deadly Force
I propose that states replace or supplement their current statutes on police use of force with the following model
statute. My model statute addresses only the question of when police can justifiably use deadly force. Current state
statutes on police use of force would still govern in cases in which an officer used nondeadly force.
Model Statute on Police Use of Deadly Force
A. A police officer is justified in the use of deadly force if:
The officer honestly and reasonably believed deadly force was immediately necessary to protect the officer or
another from the threat of death or serious bodily injury, and
The officer's actions were reasonable given the totality of the circumstances.
B. The reasonableness of an officer's beliefs and actions should be assessed from the perspective of a reasonable
officer in the defendant officer's shoes.
C. The jury must consider the following factors along with any other factors it deems relevant as part of the totality
of the circumstances when assessing whether the officer's beliefs and actions were reasonable:
1. Whether the deceased or injured person was, or appeared to be, in possession of a deadly weapon or an object
that could be used as a deadly weapon and refused to comply with an order to drop the object or any other order
reasonably related to officer or public safety prior to being shot;

221

Model Penal Code § 3.04 (Am. Law Inst. 2016) ("The use of force upon or toward another person is justifiable when the
actor believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by
such other person on the present occasion.").
222

Haw. Rev. Stat. § 703-307(1) (2015) ("The use of force upon or toward the person of another is justifiable when the actor is
making or assisting in making an arrest and the actor believes that such force is immediately necessary to effect a lawful
arrest."); Mo. Ann. Stat. § 563.046.3(2) (2015) ("In effecting an arrest or in preventing an escape from custody, a law
enforcement officer is justified in using deadly force … (2) when the officer reasonably believes that such use of deadly force is
immediately necessary to effect the arrest or prevent the escape from custody and also reasonably believes the person to be
arrested … (c) May otherwise endanger life or inflict serious physical injury to the officer or others unless arrested without
delay."). While the Hawaii statute appears to require just a subjective belief that the force used was immediately necessary,
section 703-300 defines the word "believes" as "reasonably believes." Haw. Rev. Stat. § 703-300.
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[*665] 2. Whether the officer engaged in de-escalation measures, such as taking cover, waiting for backup, trying
to calm the deceased or injured person, and/or using less lethal types of force prior to the use of the force in
question, if such measures were feasible; and
3. Any preseizure conduct by the officer that increased the risk of a deadly confrontation.
D. In cases where an officer has been charged with murder, if the officer acted with an honest, but unreasonable,
belief in the need to use deadly force or if his beliefs were reasonable but his actions unreasonable, the officer may
be found not guilty of murder and guilty of voluntary manslaughter.
E. Definitions
1. "Deadly force" constitutes force likely or intended to create a substantial risk of death or serious bodily injury.
2. A "deadly weapon" is an inanimate object that, as used or intended, is likely to cause death or serious bodily
injury.
A few clarifications are in order. First, the short list of factors in the model statute is not meant to be exhaustive. It is
meant to provide guidance to the jury by clarifying a few factors they should consider when assessing the
reasonableness of the officer's use of deadly force. Rather than provide a long list that might confuse the jury, the
model statute keeps things simple by listing just three factors.
Second, like current law, the proposed reform does not require that the police officer be correct in his or her
assessment of the threat. If an officer thought a suspect was armed and it turns out the suspect was unarmed, this
does not mean that the officer was unjustified in using deadly force. The proposed reform just requires the fact
finder to find that both the officer's beliefs and actions were reasonable, not that the officer was right.
Third, like current law, the model statute instructs the fact finder to assess the reasonableness of the officer's
beliefs and actions from the perspective of a reasonable officer in the shoes of the defendant officer on the scene.
Unlike civilians, police officers undergo extensive training, including training on threat perception, and are more
attuned than the average citizen to behaviors indicative of threat. 223 Therefore, it makes sense to assess the
reasonableness of an officer's beliefs and actions from the perspective of a reasonable officer in the defendant
officer's shoes.
Assessing the reasonableness of an officer's use of deadly force from the perspective of a reasonable officer in the
shoes of the defendant officer comports with two concepts that Kimberly A. Crawford, a retired FBI Special Agent,
advises are universal to all law enforcement training regarding the use of force: [*666] (1) threat identification and
(2) action v. reaction. 224 Threat identification, Crawford tells us, refers to the fact that human beings are not born
knowing how to recognize a threat. 225 Being able to identify a threat is something that is learned through training.
226 Law enforcement officers are trained to scrutinize an individual's behavior for signs signaling their intent. 227 If
an individual is believed to be armed, officers are taught to focus on the individual's hands. 228 "If the hands move
in the direction of a "high risk area' - an area where a weapon might be concealed, such as inside a jacket, towards
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See Lee, Race, Policing and Lethal Force, supra note 18, at 155-59 (discussing shooter-bias studies finding police officers
better than civilians at deciding when to shoot).
224

Kimberly A. Crawford, Legal Instruction: Unit, Fed. Bureau of Investigation, Review Of Deadly Force Incident: Tamir Rice 3.
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Id.
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Id.
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Id.
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Id.
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the waistband of pants, or under the seat of a car, well-trained officers will immediately identify this as a serious
threat." 229
The concept of "action v. reaction" "is simply the recognition that there is a certain amount of time required for every
person to recognize a stimulus, formulate a response to that stimulus, and then carry out that response." 230 As
applied to a deadly force situation, Crawford explains that:
Action v. reaction refers to the time it takes for an officer to observe the actions of an individual, such as the
movement of an individual's hands, perceive those actions as threatening, calculate possible responses to the
threat, determine what level of force is necessary, and then complete the reaction. 231
Crawford notes that "the practical effect of action v. reaction in deadly force situations is that officers cannot wait to
react until they are absolutely certain of an individual's malicious intent." 232 "If an officer waits to be certain that the
individual is … retrieving a weapon, action v. reaction dictates that the weapon could easily be used against the
officer before he or she has an opportunity to respond." 233
1. Tracking Civilian Self-Defense Law
How is the proposed model statute different from current law? First, borrowing from self-defense law that applies to
civilians, the proposed statute explicitly includes a necessity, proportionality, and an immediacy requirement. The
model statute requires the jury to find that the officer's actions were reasonable, and to help the jury assess the
reasonableness of the officer's actions, the model statute directs the jury to consider whether there were less
deadly alternatives known and available but not taken. In this sense, the model statute tracks [*667] the law of
self-defense's focus on whether the force used was reasonably necessary. If there were less deadly alternatives, it
is difficult to say that the use of deadly force was reasonable.
The model statute also includes a proportionality requirement, specifying that the officer must honestly and
reasonably believe deadly force is immediately necessary to protect the officer or another against a threat of death
or serious bodily injury. The model statute is thus more restrictive than existing state use-of-force statutes that allow
an officer to use deadly force to effectuate an arrest or stop a fleeing felon even if the suspect does not pose a
threat of death or serious bodily injury to the officer or anyone else. 234 Requiring proportionality is extremely
important in light of the fact that so many state statutes appear to require proportionality when, in fact, they permit
officers to use deadly force if necessary to effectuate an arrest or prevent escape even if there is no threat of death
or serious bodily injury.
In addition to necessity and proportionality, the model statute, like self-defense doctrine for civilians, requires the
jury to focus on the timing of the use of force. Many use-of-force statutes, even those that require proportionality, do
not require a finding that the threat of death or serious bodily injury was imminent, as is required in traditional selfdefense doctrine. 235 My model statute includes an immediacy requirement in police use-of-force law for the same
reasons that imminence is required in self-defense law. If the suspect did not pose an imminent threat of death or
serious bodily injury, or if it was not immediately necessary to use deadly force against the suspect at the time the
officer shot him, then it is hard to say it was necessary at that moment to shoot him.
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Id. at 3-4.
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See supra note 186 (listing state statutes that appear to include a proportionality requirement, but actually allow the use of
deadly force even when the suspect is not threatening deadly force).
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Flanders & Welling, supra note 194, at 117.
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Instead of requiring that the threat of death or serious bodily injury be imminent, which is the way an imminence
requirement appears in most self-defense statutes, I borrow from the Model Penal Code, which uses the language
"immediately necessary" rather than "imminence" in its self-defense provision. 236 At least two states have adopted
"immediately necessary" language in their use-of-force statutes. 237 Sometimes a person might need to act in selfdefense even though the threat of death or serious bodily injury is not imminent at that moment because if the
person waits until the threat of death or serious bodily injury is imminent, it will be too late. Paul Robinson provides
a hypothetical that illustrates the difference between traditional self-defense doctrine's focus on the imminence of
the threat and the Model Penal Code's focus on whether the force the defendant used was immediately necessary:
Suppose A kidnaps and confines D with the announced intention of killing him one week later. D has an opportunity
to kill A and escape each morning [*668] as A brings him his daily ration. Taken literally, the imminent requirement
would prevent D from using deadly force in self-defense until A is standing over him with a knife, but that outcome
seems inappropriate. If the concern of the limitation is to exclude threats of harm that are too remote to require a
response, the problem is adequately handled by requiring simply that the response be "necessary." The proper
inquiry is not the immediacy of the threat but the immediacy of the response necessary in defense. If a threatened
harm is such that it cannot be avoided if the intended victim waits until the last moment, the principle of self-defense
must permit him to act earlier - as early as is required to defend himself effectively. 238
Under traditional self-defense doctrine, D's claim of self-defense would have to be rejected if he killed A when A
was bringing him his daily ration because he would not have been facing an imminent threat of death or serious
bodily injury. This is because the word "imminence" is generally understood to mean impending or about to happen.
239

Under the Model Penal Code, in contrast, D would be able to argue self-defense if his use of deadly force was
immediately necessary. Arguably, it was immediately necessary for D to use deadly force at that time because that
was when D had his only chance to escape near-certain death. Shifting the focus from whether the threat of death
or serious bodily injury was imminent to whether the defendant's need to use deadly force was immediately
necessary is fairer to defendants facing situations where the threat is fairly certain even though not impending.
Applied to the law enforcement context, we might imagine a situation where a police officer has the ability to shoot
and disable a suspect who has threatened to kill or seriously harm individuals at some specified time in the future.
Even though the suspect is not, at that exact moment, posing a threat of imminent death or serious bodily harm, if
the officer hesitates and does not act then, the officer may not be able to stop the suspect from killing or seriously
injuring the individuals later. For example, suppose a suspect has taken a room full of hostages and threatens to kill
one individual each hour beginning in twenty-four hours if the police fail to deliver one million dollars and a
helicopter for his escape. A police sharpshooter currently has the suspect in his sight and can take the suspect out
if he shoots the suspect at that moment. The threat of death is not imminent because the first hostage is not likely to
be killed for another twenty-four hours. The suspect, however, is starting to cover up the windows, so if the police
sharpshooter waits another twenty-three hours and fifty-five minutes, he may not have the ability to stop the suspect
from killing the hostages because it is unlikely that the suspect will be standing in front of a window at that time.
This would be a situation where the threat of death is not imminent but the need to use deadly force is immediately
necessary.
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Model Penal Code § 3.04 (Am. Law Inst. 2016) ("The use of force upon or toward another person is justifiable when the
actor believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by
such other person on the present occasion.").
237

See Haw. Rev. Stat. § 703-304 (2015); Mo. Rev. Stat. § 563.046 (2015).

238

2 Paul H. Robinson, Criminal Law Defenses § 131(c)(1), at 78 (1984).

239

State v. Norman, 389 S.E.2d 8, 13 (N.C. 1989) (suggesting "imminent" means "about to happen"); Bechtel v. State, 840
P.2d 12 n.11 (Okla. Ct. Crim. App. 1992) (noting that the word "imminent" traditionally is understood to mean near at hand,
impending, on the point of happening).
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[*669]
2. De-escalation Measures
Second, the model legislation explicitly permits the jury to consider whether the officer engaged in de-escalation
measures, such as taking cover, talking with the suspect, and using less lethal types of force, if feasible, prior to
using deadly force. Many police chiefs already acknowledge that de-escalation tactics should be used and that
officers should try to use less deadly alternatives, if feasible, before using deadly force. 240
A number of police departments have adopted regulations that instruct officers to engage in de-escalation
measures or use deadly force only as a last resort. 241 Several cities, including Las Vegas and Dallas, have seen a
marked reduction in the number of fatal police shootings after implementing de-escalation measures. 242

240

See supra notes 255 & 256.

241

See Lincoln Police Dep't, General Order 1510, Force and Control Techniques (2016) ("Officers are expected to use deescalation strategies, when possible, in order to minimize the need for the use of control techniques."); Minneapolis Police Dep't,
Special Order § 5-304, Threatening the Use of Force and De-Escalation (2016) ("Whenever reasonable according to MPD
policies and training, officers shall use de-escalation tactics to gain voluntary compliance and seek to avoid or minimize use of
physical force… . When safe and feasible, officers shall: Attempt to slow down or stabilize the situation so that more time,
options and resources are available."); San Antonio Police Dep't, General Manual § 501 (2015) ("If circumstances allow, Officers
should attempt to de-escalate tense situations through "advisements, warnings, verbal persuasion, and other tactics' to reduce
the need for force."); Seattle Police Dep't, Manual, § 8.100 (2015) ("When safe and feasible under the totality of circumstances,
officers shall attempt to slow down or stabilize the situation so that more time, options and resources are available for incident
resolution."); see also Dallas Police Dep't, General Order § 906.01(C), Use of Deadly Force (2009) ("Deadly force will be used
with great restraint and as a last resort only when the level of resistance warrants the use of deadly force") (emphasis added);
Miami Police Dep't, Departmental Order 6, Use of Force (2015) ("Respect for human life requires that, in all cases, deadly force
be used as a last resort … . "); Oakland Police Dep't, Departmental General Order K-3 § 2.1, Lethal Force (2007) (lethal force
authorized only if "all other reasonably available means of apprehending the person have failed, are inadequate, or are
immediately unavailable"); Phila. Police Dep't, Directive 10.1, Use of Force - Involving the Discharge of Firearms (2015) ("The
application of deadly force is a measure to be employed only in the most extreme circumstances and all lesser means of force
have failed or could not be reasonably employed."); Phx. Police Dep't, Operations Order 1.5, Use of Force (2016) ("Officers are
trained to utilize deadly force only as a last resort when other measures are not practical under the existing circumstances.").
242

Las Vegas was once considered one of the deadliest jurisdictions in terms of incidents involving police use of deadly force,
but after the Las Vegas Police Department implemented de-escalation training in 2012 as part of a collaborative agreement with
the Department of Justice, the number of fatal police shootings and the number of officer-involved shooting incidents
plummeted. Ricardo Torres-Cortez, Feds Praise Metro on Use-of-Force Reforms as Police Shootings Plummet, L.V. Sun (Jan.
19, 2017, 2:00 AM), https://lasvegassun.com/news/2017/jan/19/feds-praise-metro-police-transparency-use-of-force/; see also
Mike Blasky, Federal Report: Las Vegas Police Shootings Down, Department Reforms Up, L.V. Rev.-J. (May 23, 2014, 6:47
AM), https://www.reviewjournal.com/local/local-las-vegas/federal-report-las-vegas-police-shootings-down-department-reformsup/; Daniel Hernandez, How One of the Deadliest Police Forces in America Stopped Shooting People, Quartz (Dec. 4, 2015),
https://qz.com/565011/how-one-of-the-largest-police-forces-in-america-stopped-shooting-people/; The Associated Press, Could
Training
Stem
Police
Shootings?
Las
Vegas
Is
a
Test,
Seattle
Times
(June
22,
2015,
9:51
AM),http://www.seattletimes.com/nation-world/could-training-stem-police-shootings-las-vegas-is-a-test/. The Dallas Police
Department in Dallas, Texas experienced similar results after implementing de-escalation training. David Taffet, DPD a Model of
De-escalation Training, Dallas Voice (July 15, 2016), http://www.dallasvoice.com/dpd-model-de-escalation-training10223260.html. Dallas now has the lowest rate of police shootings of any major city in the United States. Id.; Ted Robbins,
Dallas Has Been Called A Leader in Police Training, Transparency, NPR (July 8, 2016, 5:08 PM),
http://www.npr.org/2016/07/08/485274691/dallas-has-been-called-a-leader-in-police-training-transparency (noting that the
number of complaints alleging excessive and improper use of force by Dallas police officers fell from 147 in 2009 to thirteen
through mid-November of 2015); see also Drake Baer, The Dallas Police Force Is Evidence That "De-escalation' Policing Works,
Cut (July 8, 2016, 5:05 PM), https://www.thecut.com/2016/07/deescalation-policing-works.html (noting that in 2009, the Dallas
Police Department received 147 excessive force complaints and that within five years of implementing de-escalation measures,
excessive force complaints were down to fifty-three in 2014) (citing Albert Samaha, Dallas Officer-Involved Shootings Have
Rapidly Declined in Recent Years, BuzzFeed (July 8, 2016, 8:08 AM), https://www.buzzfeed.com/albertsamaha/dallas-police-
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[*670] Despite the growing recognition of the benefits of de-escalation by police chiefs and others, many courts
still do not permit juries to consider whether less deadly alternatives were available and not used. 243 By including
de-escalation and less deadly alternatives as factors for the jury to consider, the model statute gives officers an
incentive to engage in de-escalation measures and consider less deadly alternatives before using deadly force.
Providing for consideration of de-escalation measures in the law is more likely than a police regulation to encourage
a change in police culture since officers know that policies contained in police rules and regulations are not
enforceable in a court of law.
Including de-escalation as a factor for the jury's consideration could end up helping police officers who do engage in
de-escalation measures prior to using deadly force. An officer who engages in de-escalation measures before using
deadly force can credibly assert that there was nothing else he could have done. 244
It is important to note that the proposed reform does not require a finding that the officer was unjustified in using
deadly force if the officer could have, but did not, engage in de-escalation measures. 245 Whether the officer
engaged in de-escalation measures prior to using deadly force is merely one factor for the fact finder to consider
when assessing the reasonableness of the officer's actions. The model legislation is drafted to encourage the
officer to engage in de-escalation measures prior to using deadly force. If an officer does not engage in such
[*671] measures, the officer's actions could still be considered reasonable. As one court explained, "unreasonable
police behavior before a shooting does not necessarily make the shooting unconstitutional." 246 That court,
however, also wisely noted, "but that does not mean we should refuse to let juries draw reasonable inferences from
evidence about events surrounding and leading up to the seizure." 247
3. Preseizure Conduct

numbers?utm_term=.hlzyLEa8b#.anwVyM89v.); Michael A. Cohen, Dallas Police Department Leads the Way in De-Escalation,
Bos.
Globe
(July
9,
2016),
https://www.bostonglobe.com/opinion/2016/07/08/dallas-police-department-leads-wayescalation/pxvSK7SpFx86m3mV3UuJbI/story.html; Ryan Grenoble & Andy Campbell, In the Face of Violence, Dallas Police
Vow to Continue De-escalation Tactics, Huffington Post (July 8, 2016, 3:29 PM),http://www.huffingtonpost.com/entry/dallaspolice-department-de-escalation_us_577fd030e4b0c590f7e91508; Christopher I. Haugh, How the Dallas Police Department
Reformed Itself, Atlantic (July 9, 2016), https://www.theatlantic.com/politics/archive/2016/07/dallas-police/490583/ (noting that
excessive force complaints against the department dropped by 64% over a five-year period). Unfortunately, most states do not
require their police officers to engage in de-escalation training. Curtis Gilbert, Most States Neglect Ordering Police to Learn Deescalation Tactics to Avoid Shootings, MPR News (May 5, 2017),http://www.mprnews.org/story/2017/05/05/police-de-escalationtraining.
243

See supra note 198. But see supra note 200 (citing cases saying that the availability of less deadly alternatives is a relevant
factor and may be considered).
244

At Professor Erik Girvan's suggestion, I thought about including a provision that would give police officers a get out of jail
free card if the officer or officers engaged in de-escalation measures. See Erik J. Girvan & Grace Deason, Social Science
Evidence in Law: Psychological Case for Abandoning the "Discriminatory Motive" Under Title VII, 60 Clev. St. L. Rev. 1057
(2013) (proposing a safe-harbor approach in the Title VII discrimination context). Ultimately, I decided against such a provision
because of the difficulty of predicting all possible circumstances in advance. A situation might arise where an officer engages in
de-escalation measures, and yet it is not reasonable for the officer to use deadly force. I would prefer to let the jury in each
individual case decide whether the officer believed and acted reasonably.
245

This was one problem with the Ninth Circuit's provocation rule, which required a finding that an officer's use of force was
unreasonable if the officer's intentional or reckless conduct provoked that violent confrontation and constituted an independent
Fourth Amendment violation. Billington v. Smith, 292 F3d 1177, 1189 (9th Cir. 2002). I believe the question of whether an
officer's use of force was excessive or reasonable should be left to the jury's discretion.
246
247

Gardner v. Buerger, 82 F.3d 248, 253 (8th Cir. 1996).
Id.
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Third, the proposed model statute allows the fact finder to consider preseizure conduct or what some have called
"officer-created jeopardy." 248 The term "preseizure conduct" is used to refer to conduct by the officer prior to the
shooting that helped create the dangerous situation or increased the likelihood that deadly force would need to be
used to protect the officer or others. Currently, there is a split in the lower courts over whether preseizure conduct of
the officer can be considered by the jury when assessing the reasonableness of the officer's use of force.
Many lower courts have held that preseizure conduct by the officer that contributed to creating the risk of a deadly
confrontation should not be considered by the jury 249 or should be considered only in limited circumstances. 250
[*672] Unfortunately, many of the decisions that disallow consideration of preseizure conduct provide little or no
explanation of why it makes sense to preclude such consideration, simply stating that officers need to make splitsecond judgments about the amount of force that is necessary in rapidly evolving situations and that, therefore,
preseizure conduct is irrelevant to the reasonableness of the officer's use of force. 251

248

For commentary on whether juries should be allowed to consider an officer's preseizure conduct in assessing the
reasonableness of his use of force, see Jeffrey J. Noble & Geoffrey P. Alpert, State-Created Danger: Should Police Officers Be
Accountable for Reckless Tactical Decision Making?, in Critical Issues in Policing 572-74 (Dunham & Alpert eds. 2015); Michael
Avery, Unreasonable Seizures of Unreasonable People: Defining the Totality of Circumstances Relevant to Assessing the Police
Use of Force Against Emotionally Disturbed People, 34 Colum. Hum. Rights L. Rev. 261 (2003); Aaron Kimber, Note: ,
Righteous Shooting, Unreasonable Seizure? The Relevance of an Officer's Pre-Seizure Conduct in an Excessive Force Claim,
13 Wm. & Mary Bill of Rights J. 651 (2004).
249

The Second, Fourth, Sixth, and Seventh Circuits do not allow consideration of preseizure conduct, finding such conduct
irrelevant to the reasonableness of an officer's use of deadly force. Terebesi v. Torreso, 764 F.3d 217, 235 (2d Cir. 2014) ("In
cases [where the officer's prior conduct may have contributed to later need to use force], courts in this Circuit and others have
discarded evidence of prior negligence or procedural violations, focusing instead on "the split-second decision to employ deadly
force.'"); Salim v. Proulx, 93 F.3d 86, 92 (2d Cir. 1996) ("Actions leading up to the shooting are irrelevant to the objective
reasonableness of [the officer's] conduct at the moment he decided to employ deadly force."); Dickerson v. McClellan, 101 F.3d
1151, 1162 (6th Cir. 1996) ("In reviewing the plaintiffs' excessive force claim, we limit the scope of our inquiry to the moments
preceding the shooting."); Plakas v. Drinski, 19 F.3d 1143, 1150 (7th Cir. 1994) ("We judge the reasonableness of the use of
deadly force in light of all that the officer knew [at the point when the subject charged at him]. We do not return to the prior
segments of the event and, in light of hindsight, reconsider whether the prior police decisions were correct."); Bella v.
Chamberlin, 24 F.3d 1251, 1256 (10th Cir. 1994) ("We scrutinize only the seizure itself, not the events leading to the seizure, for
reasonableness under the Fourth Amendment.") (quoting Cole v. Bone, 993 F.2d 1328, 1333 (8th Cir. 1993)); Carter v.
Buscher, 973 F.2d 1328, 1332 (7th Cir. 1992) ("Pre-seizure conduct is not subject to Fourth Amendment scrutiny."); Greenidge
v. Ruffin, 927 F.2d 789, 792 (4th Cir. 1991) (events which occurred before the seizure "are not relevant and are inadmissible").
250

The Ninth and Tenth Circuits permit consideration of preseizure conduct under limited circumstances. Billington v. Smith,
292 F.3d 1177, 1190 (9th Cir. 2002) (allowing consideration of an officer's intentional or reckless conduct that provokes a violent
response in assessing the reasonableness of an officer's defensive use of force only if the officer's preseizure conduct
constitutes an independent constitutional violation); Medina v. Cram, 252 F.3d 1124, 1132 (10th Cir. 2001) (limiting
consideration of preseizure conduct of the officer to reckless or deliberate conduct immediately connected with the use of force);
Sevier v. City of Lawrence, 60 F.3d 695, 699 (10th Cir. 1995) ("The reasonableness of [the officers'] actions depends both on
whether the officers were in danger at the precise moment that they used force and on whether [their] own reckless or deliberate
conduct during the seizure unreasonably created the need to use such force."). In 2017, the Supreme Court ruled that the Ninth
Circuit's provocation rule was [unconstitutional] in County of Los Angeles v. Mendez, 137 S. Ct. 1539 (2017). The Eleventh
Circuit and the D.C. Circuit have not yet taken a clear position on whether preseizure conduct may be considered in assessing
reasonableness in an officer-involved shooting case.
251

See, e.g., Salim, 93 F.3d at 92 (holding that the officer's "actions leading up to the shooting are irrelevant to the objective
reasonableness of his conduct at the moment he decided to employ deadly force"); Greenridge, 927 F.2d at 792 ("Police officers
are often forced to make split-second judgments - in circumstances that are tense, uncertain, and rapidly evolving - about the
amount of force that is necessary … events which occurred before … are not probative of the reasonableness of [the officer's]
decision to fire the shot.").
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In Cole v. Bone, however, the Eighth Circuit attempted to explain why the jury's focus should only be on the seizure
itself, not the events leading up to the seizure, noting that "the Fourth Amendment prohibits unreasonable seizures,
not unreasonable or ill-advised conduct in general." 252 This attempted explanation, however, merely states a fact the Fourth Amendment prohibits unreasonable seizures - but does not explain why the officer's conduct leading up
to the moment she uses deadly force is not relevant to the reasonableness of the use of deadly force.
The Seventh Circuit in Plakas v. Drinski attempted another explanation:
Our historical emphasis on the shortness of the legally relevant time period is not accidental. The time-frame is a
crucial aspect of excessive force cases. Other than random attacks, all such cases begin with the decision of a
police officer to do something, to help, to arrest, to inquire. If the officer had decided to do nothing, then no force
would have been used. In this sense, the police officer always causes the trouble. But it is trouble which the police
officer is sworn to cause, which society pays him to cause and which, if kept within constitutional limits, society
praises the officer for causing… . We judge the reasonableness of the use of deadly force in light of all that the
officer knew. We do not return to the prior segments of the event and, in light of hindsight, reconsider whether the
prior police decisions were correct. 253
While the Seventh Circuit's explanation is somewhat more fulsome than the Eighth Circuit's, it still does not explain
why an officer's conduct that increased the risk of a deadly confrontation prior to the officer's use of deadly force
should not be considered by the fact finder in assessing the overall reasonableness of the officer's actions.
Other courts do permit consideration of preseizure conduct, recognizing that such conduct is relevant to the
reasonableness of the officer's use of force. 254 [*673] The fact finder is supposed to consider the totality of the
circumstances. What the officer did or failed to do before using deadly force is simply part of that totality of
circumstances.
There is increasing recognition by police chiefs and others that the decisions leading up to the moment that an
officer uses deadly force are relevant to whether the officer's use of deadly force was necessary. As Cathy Lanier,
former Chief of Police for the District of Columbia's Metropolitan Police Department, noted: "The question is not
"Can you use deadly force?' The question is, "Did you absolutely have to use deadly force?' … And the decisions
leading up to the moment when you fired a shot ultimately determine whether you had to or not." 255
The late John F. Timoney, former First Deputy Commissioner of the New York City Police Department, former
Commissioner of Police in Philadelphia, and former Chief of Police in Miami, echoed these concerns, noting:
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993 F.2d 1328, 1333 (8th Cir. 1993).

253

Plakas, 19 F.3d at 1150.

254

The First, Third, and Eighth Circuits permit consideration of preseizure conduct. See, e.g., Young v. City of Providence, 404
F.3d 4, 22 (1st Cir. 2005) ("The [trial] court did not abuse its discretion in instructing the jury that "events leading up to the
shooting' could be considered by it in determining the excessive force question."); Abraham v. Raso, 183 F.3d 279, 291 (3d Cir.
1999) ("We want to express our disagreement with those courts which have held that analysis of "reasonableness' under the
Fourth Amendment requires excluding any evidence of events preceding the actual "seizure.'"); Gardner v. Buerger, 82 F.3d
248, 253 (8th Cir. 1996) (suggesting the jury should be permitted to draw "reasonable inferences from evidence about events
surrounding and leading up to the seizure" while acknowledging that "unreasonable police behavior before a shooting does not
necessarily make the shooting unconstitutional"); St. Hilaire v. City of Laconia, 71 F.3d 20, 26 (1st Cir. 1995) ("We first reject
defendants' analysis that the police officers' actions need be examined for "reasonableness" under the Fourth Amendment only
at the moment of the shooting… . Once it has been established that a seizure has occurred, the court should examine the
actions of the government officials leading up to the seizure.").
255

Guiding Principles on Use of Force, supra note 201, at 16.
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Too often, we only look at the exact moment when an officer uses deadly force. We also need to "go upstream" and
see whether officers are missing opportunities to de-escalate incidents, in order to prevent them from ever reaching
the point where a use of force is required or justified. 256
While these police chiefs were speaking in the context of training officers to engage in de-escalation strategies, as
opposed to urging legal reform, their comments show an increasing recognition of the important role that preseizure
conduct plays in the decision to use deadly force. Juries in ordinary self-defense cases often consider the
defendant's conduct prior to the confrontation in assessing whether the defendant honestly and reasonably believed
deadly force was necessary to combat an imminent threat of death or serious bodily injury. 257 Juries in officerinvolved shooting cases should be allowed to consider preseizure conduct as well.
The Supreme Court has not yet explicitly addressed the question of whether preseizure conduct of the officer can
be considered, but has suggested [*674] that preseizure conduct should not be considered when assessing
whether an officer's use of force was unreasonable under the Fourth Amendment. 258 In 2017, the Court had the
opportunity to weigh in on this question when ruling on the constitutionality of the Ninth Circuit's provocation rule,
but declined to do so, leaving the issue open for future consideration. 259
4. Imperfect Self-Defense
A fourth way the model statute differs from current law is in its importation of the concept of imperfect self-defense.
In the civilian context, some states have recognized the defense of imperfect self-defense, under which a defendant
charged with murder can be found not guilty of murder but convicted of voluntary manslaughter if he honestly but
unreasonably believed in the need to act in self-defense or used force that was disproportionate to the force
threatened and thus unreasonable. 260 In such cases, the defendant's claim of self-defense is imperfect either
because the defendant cannot show that his belief in the need to act in self-defense was reasonable, a requirement
for a perfect self-defense claim, or because he cannot show his use of deadly force was proportionate to the force
threatened, another requirement of normal self-defense law. Without imperfect self-defense, the jury would need to
choose between finding the defendant guilty of murder or letting the defendant walk.
In an officer-involved shooting case where the officer honestly believed he needed to use deadly force but his belief
was unreasonable, the legally appropriate course of action under current law would be to find the officer guilty of
murder because his claim of justifiable force would not be perfect. A jury, however, may feel this officer is not as
culpable as an officer who intends to kill a suspect without any belief in the need to protect human life. Without an
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Id. at 47.

257

The consideration of preshooting conduct by a civilian defendant claiming self-defense often arises in the context of initialaggressor rules. See, e.g., Freeze v. State, 491 N.E.2d 202, 204-05 (Ind. 1986); Southard v. State, 422 N.E.2d 325, 331 (Ind.
Ct. App. 1981); Neale v. State, No. 1406, 2015 Md. App. LEXIS 769, at 26-27 (Md. Ct. Spec. App. May 20, 2015); State v.
Edwards, 717 N.W.2d 405, 411-12 (Minn. 2006); State v. Anthony, 319 S.W.3d 524, 529-30 (Mo. Ct. App. 2010); State v.
Salazar, No. 45050-6-I, 2000 Wash. App. LEXIS 2541, 10-11 (Ct. App. Dec. 26, 2000).
258

San Francisco v. Sheehan, 135 S. Ct. 1765, 1777 (2015) (noting that a Fourth Amendment violation cannot be established
based merely on "bad tactics that result in a deadly confrontation that could have been avoided").
259

On March 22, 2017, the Court heard oral argument on whether the Ninth Circuit's provocation rule, which rendered an
otherwise reasonable use of force unreasonable if an officer intentionally or recklessly provoked the violent confrontation through
an independent Fourth Amendment violation, comported with the Fourth Amendment. County of Los Angeles v. Mendez,
SCOTUSBlog, http://www.scotusblog.com/case-files/cases/county-of-los-angeles-v-mendez/ (last visited Jan. 21, 2018). On May
30, 2017, the Court held that the provocation rule did not comport with theFourth Amendment. County of Los Angeles v.
Mendez, 137 S. Ct. 1539, 1547 (2017) (explicitly declining to address whether the fact finder can take account of any
unreasonable police conduct prior to the use of force).
260

See, e.g., In re Christian S., 872 P.2d 574, 575 (Cal. 1994).

Page 40 of 53
2018 U. Ill. L. Rev. 629, *674
imperfect self-defense doctrine, a jury may acquit the officer who honestly, but unreasonably, believed he was
acting justifiably rather than find him guilty of murder. An acquittal, however, would be an unsatisfying result to the
family and friends of the victim. The imperfect self-defense doctrine allows the jury to hold the officer accountable
for the death he caused yet not label the officer a murderer.
While some may be dismayed that an imperfect self-defense type of option would allow the officer to receive a
lighter punishment than if he were convicted of murder, the fact is that many officers are currently not even indicted,
and [*675] those who are indicted are often found not guilty. 261 This may be because when faced with an all-ornothing choice between finding the officer guilty of murder or finding the officer not guilty, the jury may feel a notguilty verdict is the better choice. 262
B. Applying the Model Legislation
In this Part, I will use the Tamir Rice case to show how the model statute might be applied to an actual case.
1. Tamir Rice
At approximately 3:20 PM on November 22, 2014, an individual in Cleveland, Ohio called 911 to report that there
was a "guy with a pistol" in the park by the West Boulevard Rapid Transit Station, pointing it at people. 263 At 3:26
PM, the 911 dispatcher requested an available unit to respond to a Code 1 at the Cudell Recreation Center. 264
Officers Frank Garmback and Timothy Loehmann advised the dispatcher that they were able to respond. 265 The
two officers were in a fully marked patrol car and both officers were in uniform. 266 Officer Garmback drove the
patrol car, and Officer Loehmann was in the front passenger seat. 267 The 911 dispatcher told the officers:
It's at Cudell Rec Center, 1910 West Boulevard, 1-9-1-0 West Boulevard … [The caller] said in the park by the
youth center there's a black male sitting on a swing. He's wearing a camouflage hat, a gray jacket with black
sleeves. He keeps pulling a gun out of his pants and pointing it at people. 268
The 911 dispatcher did not tell the officers that the caller had also said the gun was "probably fake" and the
suspect was "probably a juvenile." 269
The officers arrived at the scene at approximately 3:30 PM. 270 At that time, Tamir Rice, a twelve-year-old African
American male, was sitting by himself at a gazebo. 271 According to surveillance video, at 3:30:13 PM, Rice stood
up and took three or four steps in the direction of the approaching police car. 272 His hands were out of his pocket
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Matt Ferner & Nick Wing, Here's How Many Cops Got Convicted of Murder Last Year for On-Duty Shootings, Huffington
Post
(Jan
13,
2016,
11:34
AM),
http://www.huffingtonpost.com/entry/police-shootingconvictions_us_5695968ce4b086bc1cd5d0da.
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Id.
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Report by S. Lamar Sims, Esq. to the Office of the Prosecuting Attorney on the officer involved shooting of Tamir Rice on
November 22, 2014, at 2-5 (Oct. 6, 2015).
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Crawford, supra note 224, at 1.
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Id.
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Sims, supra note 263, at 7.
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Id. at 6.
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Id.
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Id. at 5.
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and midway between his waist and chest. 273 As the [*676] patrol car came to a stop near the gazebo, Rice's
hands dropped to his waistband area. 274 At 3:30:23 PM, Officer Loehmann opened the passenger door of the
patrol car, firing his gun twice at Rice. 275 After Rice fell to the ground, Officer Loehmann moved rapidly around the
back of the patrol car to a position behind the rear of the patrol car on the driver's side with his weapon drawn and
aimed in Rice's direction. 276 At about the same time, Officer Garmback got out of the patrol car with his weapon
drawn and moved around the front of the patrol car to a position near the front-right bumper. 277 Both officers
arrived at their positions of cover at 3:30:32 PM. 278 "The surveillance video shows that the critical events took
place in less than ten seconds." 279
The Office of the Prosecuting Attorney for the City of Cleveland, Ohio retained two experts to review the case and
render an opinion as to whether Officer Loehmann's use of deadly force was reasonable or excessive. 280 Both
experts evaluated Officer Loehmann's use of deadly force under the constitutional standard, applying Graham v.
Connor rather than Ohio's law regarding the use of force in self-defense. 281 Both concluded that Officer
Loehmann's use of deadly force was reasonable and therefore justified. 282 These reports were presented to a
grand jury, which declined to indict Officer Loehmann. 283 I review [*677] one of these reports below - the report
that provides the most detailed explanation supporting the conclusion that Officer Loehmann's use of deadly force
was reasonable under U.S. Supreme Court precedents.
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Id.; see also Timothy J. McGinty, Cuyahoga County Prosecutor's Report on the November 22, 2014 Shooting Death of
Tamir Rice 4, 31 (noting that Officer Loehmann fired at Rice twice, hitting him once).
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Sims, supra note 263, at 7.
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Id. For a video of the shooting, see Tamir Rice: Police Release Video of 12-year-old's Fatal Shooting - Video, Guardian
(Nov. 26, 2014, 6:07 PM), https://www.theguardian.com/us-news/video/2014/nov/26/cleveland-video-tamir-rice-shooting-police.
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Crawford, supra note 224, at 2 ("The only constitutional provision at issue when law enforcement officers seized an
individual by using deadly force is … the Fourth Amendment … ."); Sims, supra note 263, at 10 ("Where issues arise regarding
the criminality of use of force by police officers, Ohio courts have looked to Federal constitutional analysis and principles.").
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Crawford, supra note 224, at 7 ("It is my conclusion that Officer Loehmann's use of deadly force falls within the realm of
reasonableness under the dictates of the Fourth Amendment."); Sims, supra note 263, at 14 ("I conclude that Officer
Loehmann's belief that Rice posed a threat of serious physical harm or death was objectively reasonable as was his response to
that perceived threat.").
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Teddy Cahill et al., Calls for Calm After Grand Jury Declines to Indict Officers in Death of Tamir Rice, Wash. Post (Dec. 29,
2015),
https://www.washingtonpost.com/news/post-nation/wp/2015/12/28/tamir-rice-grand-jury-announcement-expectedmonday/. It is interesting that the prosecutor presented these two reports, which cleared the officers of any wrongdoing, to the
grand jury. Ordinarily, the prosecutor leading a grand jury proceeding presents evidence that supports an indictment, not
evidence that suggests the defendant is innocent. While some states require the prosecutor to present exculpatory evidence to
the grand jury, the U.S. Supreme Court has held that a prosecutor has no constitutional duty to present exculpatory evidence to
the grand jury.United States v. Williams, 504 U.S. 36, 55 (1992). Likewise, in Ohio, there is no law requiring the prosecutor to
present exculpatory evidence to the grand jury. See State v. Ball, 595 N.E.2d 502, 503 (Ohio Ct. App. 1991) ("R.C. 2939.01, et
seq. imposes no statutory duty upon the prosecutor to present exculpatory evidence to the grand jury."). One appellate court in
Ohio, however, has held that "in the interest of justice, if the prosecuting party is aware of any substantial evidence negating guilt
he should make it known to the grand jury, at least where it might reasonably be expected to lead the jury not to indict." Mayes v.
City of Columbus, 664 N.E.2d 1340, 1348 (Ohio Ct. App. 1995).
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2. Kimberly A. Crawford's Report
Crawford, a retired FBI Special Agent previously assigned to the Legal Instruction: Unit, starts her report by noting
that the Fourth Amendment does not require a law enforcement officer to be correct, but only requires that he act
with objective reasonableness. 284 She also notes that in Graham v. Connor, the Supreme Court specified that the
assessment of whether an officer's use of force is reasonable must be viewed "from the perspective of a reasonable
officer at the scene, rather than with the 20/20 vision of hindsight." 285 Crawford emphasizes that the relevant facts
are only those facts known to the officer at the time the officer made the decision to use force. 286 Crawford notes
that information acquired after the shooting, including the fact that Rice was twelve years old and that the weapon in
question was an airsoft gun, not a real gun, is not relevant to a constitutional review of Officer Loehmann's actions.
287 Likewise, the 911 caller's comments to the dispatcher speculating that the individual he was calling about might
have been a minor and that the weapon in question was probably fake should not be considered because this
information was not conveyed to the officers who responded to the 911 dispatcher's call for help. 288
a. Threat Identification and Action v. Reaction
Applying the concepts of threat identification and action v. reaction discussed above,
Officer Loehmann's "response was a reasonable one." 290 Crawford explains:

289

Crawford found that

When Officers Garmback and Loehmann arrived on the scene, Officer Loehmann was on the passenger side of the
vehicle which was within close proximity to Rice. At the time, Rice was reportedly armed with a handgun, and
Officer Loehmann was without cover. Following universal training and procedures, Officer Loehmann's attention
would be focused on Rice's hands as they moved towards his waist band and lifted his jacket. Unquestionably, the
actions of Rice could reasonably be perceived as a serious threat to Officer Loehmann. Waiting to see if Rice came
out with a firearm would be contrary to action versus reaction training. Considering Officer Loehmann's close
proximity to Rice and lack of cover, the need to react quickly was imperative. Delaying the use of force until Officer
Loehmann [*678] could confirm Rice's intentions would not be considered a safe alternative under the
circumstances. 291
b. Age
Crawford also discusses the fact that Tamir Rice was only twelve years old at the time of the shooting. Crawford
notes that both officers said they thought Rice was in his late teens or early twenties. 292 Empirical research
suggests a common tendency by both civilians and police officers to overestimate the age of Black youths. 293
Crawford opines that whether Rice looked his age or not is irrelevant in the assessment of the reasonableness of
Officer Loehmann's use of force. 294 She explains that "[a] twelve-year-old with a gun, unquestionably old enough
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Crawford, supra note 224, at 2 ("It is significant that the Fourth Amendment does not require a law enforcement officer to be
right when conducting a seizure. Rather, the standard is one of objective reasonableness.") (emphasis in original).
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Goff et al., supra note 46, at 532, 535. Most of the photos of Tamir Rice in the news media depict a thin, youthful looking
boy. At the time he was shot, Rice was 5 foot 7 inches tall and approximately 200 pounds. Sims, supra note 263, at 9.
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to pull a trigger, poses a threat equal to that of a full-grown adult in a similar situation." 295 Crawford then discusses
the use of interactive video scenarios to train FBI agents on the Department of Justice's use-of-deadly-force policy.
296 One of these scenarios requires the agent to confront a mildly handicapped fifteen-year-old with a gun. 297
Most agents focused on the individual's behavior, rather than his apparent disability or age. 298 The few agents
who did take note of the subject's age or disability, and consequently hesitated to use deadly force, were not able to
react in a timely manner when the subject quickly raised the gun and fired several shots. 299 The point of this
training scenario, Crawford notes, was to illustrate that a firearm in the hands of any person capable of pulling the
trigger can pose a serious threat regardless of the holder's physical or mental development. 300
c. Toy Gun
Crawford also addresses the fact that Rice was in possession of an airsoft gun, not a real handgun, in her report.
Crawford explains that this after-acquired fact is not relevant to whether the officer's decision to use deadly
force was reasonable in the moment since the officer did not have any information to suggest that the weapon was
anything but a real handgun. 302 Apparently, at some point before the day in question, the gun, which belonged to
Rice's friend, had been broken and was fixed by the friend's father, but the father was unable to [*679] get the
orange safety tip back on the end of the muzzle. 303 Therefore, the gun that Rice had in his possession the day he
was shot did not have the orange safety tip that would have indicated to officers that it was a toy gun. At least one
witness (other than the person who called 911) thought the gun was a real gun until Rice showed her the little green
plastic balls that he was using as ammunition. 304
301

Special Agent Crawford's report is extremely persuasive. It is true that when assessing the reasonableness of an
officer's use of force, only the facts known to the officer or the facts that the officer should have known at the time
are relevant. It is not fair to consider facts acquired after the incident. It is also true that officers are trained to
recognize threats that the ordinary civilian might not recognize. 305 It is true that it takes time to recognize a
threatening action, calculate possible responses to that threat, and then act. 306 Under current Supreme Court law
on when the use of force is unreasonable or excessive and thus unconstitutional, Crawford's analysis is largely
correct.
Under my model statute, however, a jury could reach a different conclusion. Recall that under my model statute, the
jury would be permitted to consider any preseizure conduct by the officer or officers involved that increased the risk
of a deadly confrontation in assessing whether their actions were reasonable. In this case, the video surveillance
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Lee, Race, Policing and Lethal Force, supra note 18, at 169 (noting that studies have found police officers are better than
ordinary civilians at recognizing whether or not an individual has a gun).
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See Blair et al., supra note 214, at 336.

Page 44 of 53
2018 U. Ill. L. Rev. 629, *679
shows that Officer Garmback drove right up to the gazebo where Rice was sitting, putting Officer Loehmann in a
very dangerous position. 307 Officer Loehmann exited the car, even though by doing so, he put himself in a very
vulnerable position without cover and increased the risk that deadly force would be necessary to protect his safety.
308 The jury would also be permitted to consider whether the officers could have but did not engage in any deescalation measures. Here, one might argue that Officer Garmback could have stopped the patrol car further away
so both officers could have gotten out of the patrol car and taken cover before engaging with Rice. If Officer
Garmback had stopped the patrol car further away from Rice, the officers could have tried to talk with Rice instead
of immediately firing upon him. They could have asked or told him to drop the gun and walk away from it with his
hands above his head. 309 In this case, while it appeared that Rice had a real gun, the officers never ordered him
to drop it.
A prosecutor could argue that a reasonable officer would have known, and Officer Garmback should have known,
that driving the patrol car within a few feet of an individual with a gun would leave his partner vulnerable and without
[*680] cover. Both officers knew, or should have known, that it would be wise to take cover, then try to talk with
Rice and encourage him to drop the gun, but they did not take these actions prior to the fatal shooting. 310 If they
had, perhaps they would have realized from his voice that Rice was not an adult. In light of the objective facts, a
jury could conclude that the officers' actions were not reasonable even though it may have been reasonable at the
moment Officer Loehmann shot Rice for him to believe it was necessary to do so to protect himself from a threat of
death. 311
Not mentioned in either Crawford's nor Sims's report, but found in Cuyahoga County Prosecutor Timothy J.
McGinty's report on the November 22, 2014 shooting death of Tamir Rice, is the fact that it had recently snowed
and the ground was wet and covered with wet leaves and snow. 312 McGinty noted, "Due to the conditions, the
police car slid about 40 feet and stopped right in front of the gazebo. Simultaneously with the car sliding, Tamir took
a couple of steps northwest toward the open field, and then approached the sliding police car." 313 This additional
information changes the equation, suggesting Officer Garmback should not be faulted for putting his partner in a
vulnerable and dangerous situation if he did not intentionally drive the patrol car right up to the gazebo. A jury with
this additional information about the wet, slippery road conditions described in Prosecutor McGinty's report could
decide that the officers believed and acted reasonably.
Under my model statute, it would be up to the jury to decide whether, under the totality of the circumstances, the
officer or officers in question believed and acted reasonably. It is appropriate in cases involving contested facts for a
jury to decide such matters. In some cases, we may not like what the jury decides, but it is the jury's prerogative, as
the conscience of the community, to make these difficult decisions.
Another piece of information that Crawford did not address in her report was the fact that, prior to joining the
Cleveland Police Department, Officer Loehmann "had resigned from another department after being found unfit for
duty and recommended for dismissal." 314 Apparently the Deputy Chief from the Independence, Ohio Police
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See Sims, supra note 263, at 13 (noting that the police car driven by Officer Garmback stopped within just ten feet of Rice).
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One might object that this sounds like a lot of Monday-morning quarterbacking, which is precisely what the Graham v.
Connor court warned was not appropriate. Graham v. Connor, 490 U.S. 386, 396-97 (1989). Juries, however, are tasked with
looking at the totality of the circumstances in assessing whether those circumstances support a finding that the officer's use of
force was reasonable, and it is the job of the attorneys to explain to the jury which facts are or are not relevant.
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Officer Loehmann shot Rice within seconds of exiting the patrol car. Sims, supra note 263, at 7.
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Under my proposal, if the officers were charged with murder, the jury could return a verdict of not guilty of murder, but guilty
of voluntary manslaughter if the officers' beliefs were reasonable but their actions were unreasonable.
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Timothy J. McGinty, Cuyahoga County Prosecutor's Report on the November 22, 2014 Shooting Death of Tamir Rice 4.
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Department felt Loehmann was so unfit to be a police officer that he wrote, "I do not believe time, nor training, will
be able to [*681] change or correct these deficiencies." 315 Four other police departments rejected Officer
Loehmann before the Cleveland Police Department hired him. 316 On May 30, 2017, the Cleveland Police
Department fired Officer Loehmann for lying on his application. 317
C. Possible Objections

314

James
Downie,
Lessons
of
Tamir
Rice's
Death,
Chi.
Trib.
(Jan.
4,
2016,
8:50
AM),
http://www.chicagotribune.com/news/opinion/commentary/ct-tamir-rice-police-shootings-20160104-story.html; see also Roger
Goldman, Importance of State Law in Police Reform,60 St. Louis U. L.J. 363, 372 (2016). Roger Goldman points to the "need for
a way to track law enforcement officers who have engaged in serious misconduct so that a department will not unknowingly hire
an unfit officer." Id. at 383. He notes that "there is a databank, the National Decertification Index (NDI), which is administered by
the International Association of Directors of Law Enforcement Standards and Training (IADLEST)" and that "the executive
directors of all the state POSTs may query the NDI" and "authorize law enforcement agencies in their states to access the NDI."
Id.
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Goldman, supra note 3, at 372. Approximately four months after the Independence Police Department hired Officer Timothy
Loehmann, Deputy Chief Jim Polak wrote a memorandum to the Human Resources Director, recommending Loehmann's
dismissal. Memorandum from Deputy Chief Jim Polak on Patrolman Loehmann to Human Resources Director Lubin 4 (Nov. 29,
2012), http://www.documentcloud.org/documents/1374235-independence-timothy-loehmann-response-to.html#document/p56.
Deputy Chief Polak based his recommendation for dismissal on four incidents that occurred during Loehmann's short period of
employment, stating that they demonstrated "a pattern of a lack of maturity, indiscretion and not following instructions." Id. at 2.
The first incident occurred during firearms qualification training, where Loehmann was "distracted and weepy," and "could not
follow simple directions, could not communicate clear thoughts nor recollections, and his handgun performance was dismal." Id.
at 1. Loehmann suffered an "emotional meltdown" and was sent home early because he was unable to continue with the
training. Id. Loehmann also stated that he did not have any friends and had cried over his girlfriend "every day for four months."
Id. The second incident occurred when Loehmann was issued his firearm and was told that it needed to be secured in his locker
while he was not working. Id. at 2. When asked if he had a lock, Loehmann replied that he did. The next day, however, Sergeant
Tinnirello noticed that Loehmann's locker did not have a lock on it. Id. When Tinnirello asked Loehmann why there was not a
lock on his locker, Loehmann replied that he did have a lock, but did not have time to put it on the locker because he left it at
home, and therefore left his firearm unsecured in his locker overnight. Id. The third incident occurred when Sergeant Tinnirello
told Loehmann to sit in the dispatch center as part of his orientation. Id. Shortly after giving these instructions, Tinnirello found
Loehmann in the patrol room, and when he asked him why he was not in the dispatch center, Loehmann replied that the
dispatchers told him he was done and to go upstairs. Id. Loehmann later confessed to Tinnirello that he had lied - the
dispatchers never told him to go upstairs; he went on his own. Id. The final incident took place when Sergeant Tinnirello issued
Loehmann his bulletproof vest and told him to wear it in order to get used to it. Id. About a half hour later, Tinnirello found
Loehmann with the vest off, and when questioned, Loehmann stated that he took it off because he was "too warm." Id. Deputy
Chief Polak recommended Loehmann for dismissal in light of these occurrences, stating that Loehmann displayed a "dangerous
lack of composure during live range training," and an inability to manage personal stress. Id. at 4. Before Loehmann could be
dismissed from his position, he resigned from the Independence Police Department, citing "personal reasons" as the cause for
his resignation. Letter from Timothy Loehmann to Jim Polak, Deputy Chief, Independence Police Department (Dec. 5, 2012),
http://www.documentcloud.org/documents/1374235-independence-timothy-loehmann-response-to.html#document/p7.
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Downie, supra note 314; see also Goldman, supra note 3, at 382 (proposing that every state enact a "comprehensive law
that takes away the ability of unfit officers to continue in law enforcement").
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Lindsey Bever & Wesley Lowery, Cleveland Police Officer Who Fatally Shot 12-Year-Old Tamir Rice Is Fired-But Not for the
Killing, Wash. Post (May 30, 2017), https://www.washingtonpost.com/news/post-nation/wp/2017/05/30/cleveland-police-officerwho-fatally-shot-12-year-old-tamir-rice-is-fired/?utm_term=.fcb228c66805 ("[Loehmann] concealed key details about his nearfiring from another local police department and his failed attempts to be hired at several other departments before applying to
work for the Cleveland police."); Adam Ferrise, Cleveland Officer Timothy Loehmann Fired in Wake of Tamir Rice Shooting,
Cleveland.com (May 30, 2017),http://www.cleveland.com/metro/index.ssf/2017/05/cleveland_officer_timothy_loeh_1.html; Jason
Hanna & Amanda Watts, Tamir Rice Shooting Probe: 1 Officer Fired, 1 Suspended, CNN (May 30, 2017),
http://www.cnn.com/2017/05/30/us/cleveland-tamir-rice-police-officers-disciplined/ (noting that Loehmann failed to mention on
his application form that he would have been fired if he had not resigned from the Independence Police Department and did not
disclose that he had failed a written exam while applying for a job with the police department in Maple Heights).
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My model statute will likely be resisted for a number of reasons. Below, I outline some of the expected objections to
my proposal and my responses to those objections.
[*682]
1. The Model Legislation Encourages Jurors to Second-Guess Police Officers with the Advantage of Hindsight
One objection that might be lodged against my proposal is that, by explicitly directing jurors to consider whether the
officer engaged in de-escalation measures, including the use of less deadly alternatives, prior to using deadly force,
the model legislation encourages jurors to engage in Monday-morning quarterbacking, or second-guessing, of
police officers. My response to this objection is that jurors in all cases involving claims of self-defense or defense of
others, which is the essence of a police officer's claim of justifiable force, engage in an after-the-fact assessment of
the facts.
To mitigate the possibility of unfair second-guessing, my model statute, like current law, has the jury assess the
reasonableness of the officer's use of deadly force from the perspective of a reasonable officer in the defendant
officer's shoes. This means that only the facts and circumstances known to the officer at the time are relevant.
Information acquired afterwards is not relevant if the defendant officer did not know, or have reason to know of,
such information at the time.
2. States Should Be Free to Adopt Their Own Rules
Another objection to my proposal might be called a federalism objection. One concerned about federal restrictions
on states' rights might argue that states should be free to adopt their own rules regarding when a law enforcement
officer's use of deadly force is justified. Each state is primarily responsible for the health, safety, and welfare of its
residents. A state may have special concerns that support a different set of rules than the rules that are adopted in
another state.
This objection is misplaced. My proposal does not prohibit states from adopting their own laws regarding the use of
deadly force by law enforcement officers. My proposal is not a federal statute that would govern in all states. My
model statute is offered simply as a model for states to follow if they so choose. As a matter of policy, I think my
model statute is better than existing state statutes on police use of force, and I would support federal legislation
based on my model statute, but since I am proposing a model statute, not a federal statute, states would remain
free to adopt or reject my model statute.
3. As a Model Statute, the Proposed Reform Has No Teeth.
A third objection that might be lodged against my proposal is that, as a model statute, it would have no teeth.
Indeed, one might ask, what incentive would state legislators have to pass legislation that might be viewed as
making it more difficult for police officers to do their jobs? A vote for such legislation might be perceived as being
"soft on crime."
[*683] I admit that given the current political climate, the chances of state legislatures adopting my model
legislation are fairly slim. Nonetheless, many Americans are troubled by the spate of police shootings that have
largely impacted Black individuals. 318 The time has come for state legislators to step up to the plate and do what
they can to try to reduce the loss of life that occurs when police use deadly force in cases where they could have
taken steps to avoid the loss of life. Legislators can address this pressing problem by enacting my model statute.
319
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Mazzone & Rushin, supra note 3, at 266-67 ("Today, across the political spectrum is deep and widespread concern about
abusive police practices and their impact upon racial minorities.").
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Passing such legislation might be difficult, however, because of resistance from powerful police unions. See Kate Levine,
Police Suspects, 115 Colum. L. Rev. 1197 (2016); L. Song Richardson & Catherine Fisk, Police Unions, 85 Geo. Wash. L. Rev.
712 (2017); Stephen Rushin, Police Union Contracts, 66 Duke L.J. 1191 (2017).
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4. The Model Legislation Is Too Complicated for the Average Juror to Understand.
A fourth objection that might be lodged against my proposed model legislation is that it is too complicated for the
average juror to follow. Jury instructions need to be short and simple. One opposed to my model statute might
argue that it complicates the inquiry into whether an officer's use of deadly force was justified and makes it more
difficult for jurors to do their job.
While I agree that short and simple is usually the best policy when it comes to jury instructions, I do not think my
model legislation makes it too difficult for the average juror to assess whether a police officer was justified in the use
of deadly force when a person has been killed. By listing just three factors that the jury should consider, my model
legislation provides more guidance than current use-of-force statutes, which simply tell jurors to assess whether the
officer's belief in the need to use deadly force was reasonable. By disaggregating beliefs from actions, and requiring
jurors to find that the officer's beliefs and actions were both reasonable, my model legislation makes explicit the
normative inquiry that is merely implicit in most current statutes. The officer's actions must have been proportionate,
necessary, and appropriate under the circumstances. Rather than complicating matters, the model statute brings
clarity to the table.
The problem with current police use-of-force statutes is that they provide no guidance to jurors with regard to when
an officer's use of force is or is not reasonable, simply leaving it up to jurors to decide this difficult question on their
own. The model legislation provides jurors with much-needed guidance, using clear and simple language that the
average layperson can understand.
5. Police Officers Need Bright-Line Rules.
A related objection is the argument that police officers need clear, bright-line rules to guide their decisions in the
field, especially in tense, rapidly evolving situations involving suspects who are threatening the officer or others with
[*684] death or serious bodily injury. 320 The Supreme Court itself has recognized that "it is sometimes difficult for
an officer to determine how the relevant legal doctrine … will apply to the factual situation the officer confronts." 321
As the Court has noted:
A highly sophisticated set of rules, qualified by all sorts of ifs, ands, and buts, and requiring the drawing of subtle
nuances and hairline distinctions, may be the sort of heady stuff upon which the facile minds of lawyers and judges
regularly feed, but they may be "literally impossible of application by the officer in the field." 322
My response to this objection is that current law does not provide police officers with a clear, bright-line rule. Most
use-of-force statutes utilize a reasonableness standard that is open-ended and subject to interpretation. By
providing a list of factors that can inform the reasonableness inquiry, my model statute provides officers with more
guidance than current use-of-force statutes. I acknowledge that my model statute does not provide bright-line rules
for either police officers or jurors, but this is because I believe it important that the jury retain discretion to consider
the facts and circumstances and render a verdict without being directed to find either for or against the officer.
6. Preseizure Conduct Should Not Be Considered.
Another possible objection to my proposal is the argument that juries should not be allowed to consider preseizure
conduct. As noted above, the term "preseizure conduct" is used to refer to conduct by the officer prior to the
shooting that helped create the dangerous situation or increased the likelihood that deadly force would need to be
320

A recent national survey of 450 law enforcement leaders across the country found that when it came to external regulation of
law enforcement, simplicity and safety were two of their top most important concerns. Stephen Rushin & Roger Michalski,
Constitutional Policing and Compromise (unpublished manuscript) (on file with author).
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Mullenix v. Luna, 136 S.Ct. 305, 308 (2015) (quoting Saucier v. Katz, 533 U.S. 194, 205 (2001)).

New York v. Belton, 453 U.S. 454, 458 (1981) (quoting Wayne R. LaFave, "Case-by-Case Adjudication" Versus
"Standardized Procedures": The Robinson Dilemma, 1974 Sup. Ct. Rev. 127, 142).
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used to protect the officer or others. As mentioned above, whether the jury should be allowed to consider
preseizure conduct is an issue that has split the courts. 323
My response to this objection is that, as long as reasonableness is the standard used to assess whether an officer's
use of force was justified, it makes sense to permit the jury to consider preseizure conduct as part of the totality of
the circumstances. Reasonableness standards are purposely open-ended to allow consideration of all the facts and
circumstances. Whether the officer engaged in conduct prior to the shooting that increased the risk of a deadly
confrontation is relevant to whether the officer acted reasonably. As one court explained:
We do not see how these cases [that preclude consideration of preseizure conduct] can reconcile the Supreme
Court's rule requiring examination of the "totality of the circumstances" with a rigid rule that excludes all context and
causes prior to the moment the seizure is finally accomplished. [*685] "Totality" is an encompassing word. It
implies that reasonableness should be sensitive to all of the factors bearing on the officer's use of force. 324
It is important to remember that even if an officer acted negligently or violated police procedures, and thereby
increased the risk of a deadly confrontation, this would not preclude a jury from finding that the officer's use of force
was reasonable. For example, in Greenidge v. Ruffin, a female police officer in plain clothes observed a man and a
woman engaging in an act of prostitution in a car. 325 With her police badge hanging from her neck, the officer
opened the car door with one hand, identified herself as an officer, and ordered the two passengers to place their
hands in plain view. 326 When neither complied, the officer pointed her revolver into the vehicle and repeated her
order. 327 When the male passenger reached for a long cylindrical object behind the seat, the officer thought he
was reaching for a shotgun and fired her weapon at him, striking him in the jaw and causing permanent injury. 328
The long cylindrical object he was reaching for turned out to be a wooden nightstick. 329
The man brought suit against the officer, alleging that the use of deadly force during the arrest for prostitution was
unreasonable and in violation of his constitutional rights. 330 At trial, the court excluded evidence of the officer's
alleged violation of standard police procedure for nighttime prostitution arrests, which, if followed, would have
entailed employing proper backup and using a flashlight. 331 The plaintiff alleged that the officer's preseizure
conduct in violation of police procedure recklessly created a dangerous situation. 332 The Fourth Circuit affirmed
the trial court's decision to exclude the evidence of the officer's preseizure conduct, finding it irrelevant and thus
inadmissible. 333 The court explained, "We are persuaded that events which occurred before Officer Ruffin opened
the car door … are not probative of the reasonableness of Ruffin's decision to fire the shot." 334
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Under my model statute, the trial court would have to allow the jury to consider the officer's alleged violation of
police procedure in assessing the reasonableness of her use of deadly force. Such consideration would not likely
change the outcome. The fact that the officer failed to use a flashlight or employ backup did not make her decision
to use deadly force unreasonable when both passengers refused to comply with her order to show their hands and
the male passenger started reaching for a long, cylindrical object behind him that could have been a shotgun or
rifle.
[*686] One might wonder why courts should allow juries to consider this kind of preseizure conduct if such
consideration would be unlikely to alter the verdict? One should permit the jury to consider preseizure conduct even
though it might not make a difference in this case because it might make a difference in another case. As a general
matter, giving the jury more, rather than less, information will help them make better decisions.
There are a few additional reasons why it makes sense to permit juries to consider preseizure conduct. First, juries
in ordinary self-defense cases involving the deployment of deadly force are permitted to consider events preceding
the use of deadly force, including anything the defendant did that might have created the dangerous situation or
increased the likelihood of a deadly confrontation. 335 For example, during the 2013 murder trial of George
Zimmerman, the Neighborhood Watch person who shot and killed Trayvon Martin, an African American teenager,
the prosecution was allowed to bring up the fact that Zimmerman, the defendant in that case, ignored a 911
dispatcher's suggestion that he stay in his car and wait for police. 336 If juries in ordinary self-defense cases are
allowed to consider the preseizure conduct of civilian-defendants that increased the likelihood of a violent
confrontation, juries in officer-involved shooting cases should also be allowed to consider the preseizure conduct of
the officer-defendant that increased the likelihood of a violent confrontation.
Second, jurors in officer-involved shooting cases are allowed to consider the preseizure conduct of the victimsuspect in assessing the reasonableness of the officer's use of force. 337 If jurors can consider the preseizure
conduct of the victim, they should be allowed to consider the preseizure conduct of the officer-defendant as well. It
is not fair to allow consideration of the victim's preseizure conduct and disallow consideration of the officerdefendant's preseizure conduct.
7. The Model Statute Goes Beyond What Is Required of Ordinary Civilians Claiming Self-Defense.
Another possible objection is that my model statute goes beyond what is required of ordinary civilians in selfdefense cases. Current self-defense law focuses on the reasonableness of the civilian's belief in the need to act in
self- [*687] defense and does not separately require an inquiry into the reasonableness of the civilian's actions.
I have three responses to this objection. First, unlike ordinary civilians, police officers are entrusted with the power
to use force against the citizenry for the citizenry's protection. When an officer allegedly abuses that power, that
officer should be held to a higher standard than ordinary civilians.
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Second, even though self-defense doctrine in most states explicitly focuses on whether the individual reasonably
believed in the need to use force, whether the individual's actions were reasonable is an implied requirement. In
order to be found not guilty on self-defense grounds, one who uses deadly force in self-defense must have
reasonably believed it was necessary to use deadly force to protect against an imminent threat of death or serious
bodily injury. In other words, one's use of force must have been necessary as well as proportionate. I have
elsewhere proposed that self-defense doctrine explicitly require a finding that one's actions as well as one's beliefs
were reasonable. 338 Here, I am proposing the same explicitness in the police use-of-deadly-force context.
Third, my model statute simply encourages the fact finder to engage in the same kinds of inquiries that jurors in
self-defense cases consider. In assessing necessity, jurors in ordinary self-defense cases often consider whether
there were less deadly alternatives available to the defendant. In assessing proportionality, jurors in ordinary selfdefense cases involving the use of deadly force often consider whether the victim posed a threat of death or serious
bodily injury. In deciding questions regarding whether the defendant was the initial aggressor, jurors in ordinary selfdefense cases often consider the preseizure conduct of the defendant. The questions that my model statute
encourages jurors to ask in officer-involved shooting cases are similar to the questions jurors in ordinary selfdefense cases usually consider.
8. Why Not a Civil Remedy?
Some might object to my proposal on the ground that a civil remedy would be a much better way to effectuate
police reform than model legislation on police use of force. As noted by my colleague Mary Cheh over twenty years
ago, a civil remedy would provide the victim or his or her estate a number of advantages over criminal prosecution:
First, a victim of police misconduct can sue on his or her own behalf and need not await the government's decision
to go forward. Second, an injured party need not overcome the heightened procedural protections afforded the
criminally accused. For example, a plaintiff can prevail under a preponderance of evidence standard rather than
proof beyond a reasonable doubt. Third, … the civil law provides compensation to victims who have been harmed
by police misconduct. Recompense is beneficial in itself, and damage awards can spur reform if the costs of
misbehavior are big. 339
[*688] I considered adding language to my model statute that would grant victims of unjustified police use of
deadly force a civil remedy, but decided against doing so because my area of expertise is criminal, not civil, law. As
noted at the beginning of this Article: , I believe reform of policing practices must be multifaceted. I am not opposed
to civil remedies, but I leave the drafting of such proposals to others who have more expertise on such matters.
9. The Proposed Reform Would Provoke Civil Unrest
Another objection to my proposed reform is that by making it easier to convict police officers who assert a use of
force defense, the reform would increase the number of criminal prosecutions of police officers but not necessarily
result in more convictions, leading to more civil unrest. Police officers by and large would still be found not guilty
because judges and juries would still favor police officers regardless of changes to the law. 340 The more police
officers are prosecuted but not convicted, the more angry certain segments of the population (those concerned
about police misconduct, those concerned about police overreach, those concerned about police killings of Black
and Brown individuals, etc.) will become. The widespread unrest in St. Louis, Missouri following the not guilty
verdict in September 2017 in the case of James Stockley, a White former police officer, charged with murder in the
2011 shooting of Anthony Lamar Smith, a twenty-four-year-old Black man, provides an example of how a not guilty
verdict seen as unjust by the community can result in widespread protests that can turn violent. 341 Rather than
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help bridge relations between police and the community, criminal prosecutions of police officers that end in
acquittals can exacerbate existing tensions between the community and the police. 342
I agree that my proposed reform has the potential to provoke civil unrest, which would not be a good thing. One of
the biggest impediments to successful reform is the distrust that currently exists between certain communities and
the police. It is critically important that we build trust between community members and the police and between
police and the communities they serve. Adopting my [*689] proposed legislation would go a long way towards
encouraging such trust, especially if such legislation brings about significant reductions in officer-involved shootings
of unarmed individuals.
Ultimately, successful police reform requires a shift in cultural norms both within police departments and within
society. The law can help promote change in cultural attitudes, but it is only one vehicle for such change.
10. Officer Lives Will Be Endangered if Officers Hesitate to Act out of Fear of Prosecution.
A final possible objection to my proposal is that by toughening up the legal standard, even slightly, my model
statute will result in more prosecutions and, in turn, more convictions of police officers who use deadly force on the
job. 343 Knowing that they might face criminal prosecution and possible incarceration may discourage police
officers from using deadly force in situations when they should use deadly force, endangering officers and leading
to more officer deaths. 344 This, in turn, will lead to fewer individuals being willing to become police officers,
exacerbating a problem already facing many departments - a shortage of good officers. 345
J. Michael McGuinness, for example, argues that the "increasing criminalization of American policing is among the
most dangerous legal developments in law enforcement jurisprudence in recent decades." 346 McGuinness,
however, fails to recognize that there has actually been very little reform of state use-of-force statutes. Nonetheless,
this is perhaps the hardest objection to counter because it is true that a change to the legal standard will likely have
an impact "on the ground" in terms of what officers do. 347 As Rachel Harmon acknowledges, "officers prohibited
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from defending themselves might well become less effective in serving the State if they suffer more injuries when
attacked or become hesitant in carrying out their mission." 348 Similarly, Larry Rosenthal noted that "a regime that
simply exposes officers to an enhanced risk of sanctions when they intervene in the streetscape likely biases
officers toward inaction." 349 Rosenthal argues that making it easier to impose criminal or civil liability on [*690]
police officers is likely to result in overdeterrence or depolicing, i.e. less aggressive enforcement of the criminal
laws, which he suggests may lead potential criminal offenders to commit more crimes. 350
It is important to recognize that officers put their lives on the line for all of us and sometimes need to make splitsecond decisions, 351 relying on the information available to them at the time - decisions that may end up being just
plain wrong when the person they thought was armed turns out to be unarmed - which is why my model statute, like
current law, does not require that the officer be correct in his or her assessment of the threat and allows the jury to
assess the reasonableness of an officer's beliefs and actions from the perspective of a reasonable officer in the
defendant's shoes.
It is also important to recognize that current law has proven inadequate to discourage the use of deadly force in
many situations where it appears such force was not appropriate. The modest change in the legal standard that my
model statute proposes would play an important role in shaping police culture by encouraging officers to engage in
the types of conduct that many police chiefs and others recognize would help reduce the incidents of bad police
shootings. 352 If adopted, my model statute would perform the dual function of encouraging officers to engage in
de-escalation strategies while helping to insulate from criminal liability those officers who do engage in deescalation measures. My model statute would also provide useful guidance to the jury by specifying the factors it
must consider in assessing the reasonableness of an officer's beliefs and actions.
If officers started engaging more frequently in de-escalation strategies, this would buttress police legitimacy in the
public eye. Increased legitimacy would go a long way toward establishing public trust in police, which would help
police officers do their jobs. Rather than overdeter, my model statute should encourage officers in dangerous
situations, where the instinct to self-preserve is strongest, to be more careful before using deadly force.
IV. Conclusion
Our nation's police officers are entrusted with power and authority that the average civilian does not possess.
When an officer uses that power to shoot an individual, that officer's decision to use deadly force should be
carefully evaluated [*691] to ensure that it was the appropriate choice of action under the circumstances. "The use
of force, including deadly force, is at once necessary to achieve law enforcement goals and contrary to the core
mission to protect life." 353 Making sure the law allows police officers to use deadly force only when such force is
necessary and proportionate is critically important, especially today when public confidence in police is at a historic
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low. My model statute responds to the need to restore public trust in police in communities where that trust has
eroded.
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Police Shootings: Is Accountability the Enemy of
Prevention?
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Police officers shoot an unarmed man or woman. The victim s family and
community cry out for someone to be held accountable. In minority
communities, where a disproportionate number of officer-involved
shootings occur, residents suspect that racial animus and stereotypical
assumptions about dangerous black men played a part. Citizens seek
accountability by filing lawsuits and demanding criminal prosecutions.
They are usually disappointed: the majority of police-involved shootings
are deemed justified by police investigators and courts, and no
criminal charges are brought. If so, this is the end of the inquiry under
current legal standards and there is no accountability. There is also no
legal reason to ask why the shooting occurred and how it could have been
prevented. This Article argues that the current accountability paradigm
is hindering genuine progress in decreasing the number of policeinvolved shootings, including those motivated by racism. We need to look
beyond the limited time frame embraced by the current legal standard
and view police-involved shootings as organizational accidents.
Borrowing lessons learned from the aviation and healthcare fields, this
Article urges a prevention-first approach that applies systemic analysis
to what are systems problems. In these sectors, investigations of tragic
accidents employ Sentinel Event Review, a systems-oriented strategy that
looks back to discover all the factors that contributed to the event and
looks forward to identify systemic reforms that could mitigate the chance
of recurrence. The goal is to create systemic barriers that make it more
difficult for sharp-end actors to err or misbehave. I am not arguing that
individual police officers should escape responsibility for their actions.
But our current relentless focus on accountability while an
understandable human reaction has become the enemy of prevention in
the very communities that need it most.
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I. INTRODUCTION
Societal outrage over the death of civilians at the hands of police may be
near an all-time high. The relentless litany of tragic deaths Stephon Clark,1

1 Courtney Teague & Amy B. Wang, Sacramento Police Officers Who Fatally Shot

Stephon Clark Will Not Be Charged, Prosecutor Says, WASH. POST (Mar. 2, 2019),
https://www.washingtonpost.com/nation/2019/03/02/sacramento -police-officers-who
-fatally-shot-stephon-clark-will-not-be-charged-prosecutor-says/?utm_term=.8b19d9
cd72cb [https://perma.cc/HK9M-3H7J].
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Eric Logan,2 Justine Ruszczyk Damond, 3 Laquan McDonald,4 Eric Garner,5
Freddie Gray,6 Sandra Bland,7 Philando Castile,8 Tamir Rice,9 Alton Sterling,10
Michael Brown,11 Trayvon Martin,12 and others named and unnamed has
provoked street protests and recurring calls for prosecutorial intervention.
Families, neighbors, and communities want police officers to explain why they
found it necessary to use deadly force. Society looks to prosecutions and civil
damages actions to provide accountability by unearthing the truth about the
circumstances of the shooting, imposing sanctions for wrongdoing, and
deterring any misconduct that may have led to the incident. People are dead and
we thirst for justice. Officers must be held accountable, we cry. This must
never be allowed to happen again.
2 Associated Press, Special Prosecutor Named to Investigate South Bend Shooting of
Eric Logan, PBS (July 3, 2019), https://www.pbs.org/newshour/nation/specialprosecutor-named-to-investigate-south-bend-shooting-of-eric-logan [https://perma.cc
/65GY-23X8].
3 Emily Shapiro, Ex-Minneapolis Police Officer Sentenced to 12.5 Years for Fatal
Shooting of Justine Ruszczyk Damond, ABC NEWS (June 7, 2019), https://abcnews.go
.com/US/minneapolis-police-officer-sentenced-fatal-shooting-justine-ruszczyk/story
?id=63547748 [https://perma.cc/DZ7W-HHS6].
4 Lorraine Swanson, Van Dyke Atty. Warns of Ferguson Effect Amid Historic
Verdict, PATCH (Oct. 5, 2018), https://patch.com/illinois/chicago/verdict-reached-vandyke-murder-trial [https://perma.cc/UYS9-K4S3].
5 Josh Sanburn, Behind the Video of Eric Garner s Deadly Confrontation with New
York Police, TIME (July 22, 2014), https://time.com/3016326/eric-garner-video-policechokehold-death/ [https://perma.cc/XG5S-NPC2].
6 Associated Press, Freddie Gray s Death in Police Custody What We Know,
BBC NEWS (May 23, 2016), https://www.bbc.com/news/world-us-canada-32400497
[https://perma.cc/5CGW-KNJV].
7 Oliver Laughland, Sandra Bland: Video Released Nearly Four Years After Death
Shows Her View of Arrest, GUARDIAN (May 7, 2019), https://www.theguardian.com/usnews/2019/may/07/sandra-bland-video-footage-arrest-death-police-custody-latest-news
[https://perma.cc/X824-2KH7].
8 Teresa Nelson, Two Years After the Police Killing of Philando Castile, Justice
Continues to Be Denied, ACLU (July 6, 2018), https://www.aclu.org/blog/racialjustice/two-years-after-police-killing-philando-castile-justice-continues-be-denied
[https://perma.cc/PPC7-L4YH].
9 Eric Heisig, Tamir Rice Shooting: A Breakdown of the Events that Led to the 12Year-Old s Death, CLEVELAND.COM (Jan. 13, 2017), https://www.cleveland.com/courtjustice/2017/01/tamir_rice_shooting_a_breakdow.html [https://perma.cc/U7JE-CCP6].
10 Eric Levenson, Baton Rouge Police Chief Apologizes for Hiring the Officer Who
Killed Alton Sterling, CNN (Aug. 1, 2019), https://www.cnn.com/2019/08/01/us/altonsterling-baton-rouge-police/index.html [https://perma.cc/W8QF-CXD6].
11 Timothy Williams,
New Investigation, N.Y. TIMES (Aug. 15, 2019), https://www.nytimes.com/2019/08/09/
us/ferguson-michael-brown.html [https://perma.cc/5L7G-Q8AA].
12 Karen Grigsby Bates, A Look Back at Trayvon Martin s Death, and the Movement It
Inspired, NPR (July 31, 2018), https://www.npr.org/sections/codeswitch/2018/07/
31/631897758/a-look-back-at-trayvon-martins-death-and-the-movement-it-inspired
[https://perma.cc/Q7EG-S37D].
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And yet it does happen again. Multiple factors contribute to this, perhaps
predominant among them, ongoing structural racism.13 Unarmed AfricanAmerican individuals are 3.5 times more likely to be shot by police than
unarmed white persons.14 Efforts to hold individual officers directly accountable
for their racially motivated actions, though, may be the enemy of prevention.
Without in any way minimizing the reality of racism, we need to address police
shootings from a different angle. This Article argues that the current
accountability paradigm targeting the officer who pulled the trigger is
actually hindering genuine progress in decreasing the numbers of these
tragedies, including those motivated by racism.
We need to understand police shootings (and other acts of excessive force
that result in the death of unarmed civilians) as tragic organizational accidents.
We need a shift towards a prevention-first approach that applies systemic
analysis to what are systems problems.
The current accountability paradigm is fundamentally flawed for three
related reasons. First, the idea that successful prosecutions and lawsuits after a
police-involved shooting will prevent future tragedies relies on several related,
but fundamentally flawed assumptions:15 it assumes that police shootings result
solely (or primarily) from individual misconduct by the person who pulled the
trigger, that police reform should focus on changing the behavior of these
officers, and that lawsuits against individual officers will result in the kinds of
changes that will reduce the incidence of police violence.16
In fact, the killing of unarmed civilians by police results from multiple
causes, both human and systemic, that set the stage for the tragic moment when
the shot was fired. Our current focus on only the immediate causer and the
narrow time frame that defines his actions ignores this broader set of causal
factors. This is not to say that the shooter is not blameworthy. But the single13 Brentin Mock, How Structural Racism Is Linked to Higher Rates of Police Violence,
CITYLAB (Feb. 15, 2018), https://www.citylab.com/equity/2018/02/the-role-of-structuralracism-in-police-violence/553340/ [https://perma.cc/2NGU-KS2K].
14 Roland G. Fryer, Jr., Reconciling Results on Racial Differences in Police Shootings
1 (Nat l Bureau of Econ. Research, Working Paper No. 24238, 2018).
15 Many scholars, including myself, have argued that even apart from the systemic
arguments I am making in this Article criminal prosecutions and civil damages actions are
largely ineffective in regulating police misconduct. See, e.g., Barbara E. Armacost,
Organizational Culture and Police Misconduct, 72 GEO. WASH. L. REV. 453, 464 77 (2004);
Daniel J. Meltzer, Deterring Constitutional Violations by Law Enforcement Officials:
Plaintiffs and Defendants as Private Attorneys General, 88 COLUM. L. REV. 247, 285 86
(1988) (arguing the deterrent effect of civil damage payments by municipalities on the
conduct of individual officers remains highly questionable); Samuel Walker, The New
Paradigm of Police Accountability: The U.S. Justice Department Pattern or Practice Suits
in Context, 22 ST. LOUIS U. PUB. L. REV. 3, 18 19 (2003). These arguments have been
thoroughly and exhaustively explored and are widely accepted by scholars. I do not rehash
them here.
16 Walker, supra note 15, at 7.
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minded focus on the officer who discharged his weapon leaves the officer s
colleagues embedded in the same organization that led to his mistakes. It misses
the opportunity to address the systemic and organizational features that make it
possible (or probable) that individual officers will continue to make mistakes or
misbehave.
The second reason the accountability paradigm is flawed is that its tools
civil and criminal actions and internal police department investigations ask the
narrow question of whether the shooting was justified or reasonable at the
precise moment the shot was taken.17 When a shooting is deemed justified, all
other examination of the tragedy ceases. This adds to the tragedy, since further
examination could illuminate its root causes and point us to systemic reforms
that could reduce the incidence of future officer-involved shootings.
It is easy to miss the perverse implications of this analysis. The very word
justified implicitly assumes that this shooting, and shootings like it, are
unavoidable or even desirable. By applying a case-by-case inquiry, however,
the analysis never squarely asks the question whether these kinds of shootings
shootings under these or similar circumstances are reasonable or societally
justified. In addition, the terms reasonable and justified deeply fail to
express adequately the human values at stake: every loss of human life is
regrettable and every police shooting a tragedy, even if at the moment the shot
was taken the police officer reasonably believed it was necessary.
Third, the current accountability paradigm is inadequate because it applies
a single-dimension analysis to an entity a police department which
organizational management experts would define as a complex and tightly
coupled organization.18 Such organizations by their nature are highly
susceptible to systems failure.19 Yet present investigations do not apply systemsoriented analysis and review. This in turn prevents us from identifying the
correspondingly wider range of potential preventative measures that could (or
must) be taken to prevent similar tragic shootings in the future.
Many other actors may have contributed to the circumstances or increased
the risks that led to the fatal moment; for example, the dispatcher who sent the
officer to the scene, the supervisors who wrote the use-of-force policies, the
managers who trained on those policies, the magistrate who signed an arrest
warrant, or the legislature that set the terms of the officer s arrest authority. Nonhuman factors, such as overtime or moon-lighting policies that promote
overwork, unenforced discipline rules, patterns of repeated risk-taking behavior,
pressure to effectuate quotas of arrests or stops, stop-and-frisk policies, laws that
define crimes and regulate police powers, and cultural patterns that promote
over-aggressive policing, may also have contributed to the officer s actions.
17 See Graham v. Connor, 490 U.S. 386, 388 (1989); City & Cty. of S.F. v. Sheehan,
135 S. Ct. 1765, 1777 (2015); infra note 275 (discussing circuit split on precise time frame
for determining reasonableness in excessive force cases).
18 See infra Part II.B for a discussion of police departments as complex systems.
19 See CHARLES PERROW, NORMAL ACCIDENTS 5 (1984).
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If the goal is not only punishment and accountability for individual actions,
but also prevention of future similar harm-causing incidents, then it is essential
that these other causes be part of the analysis. We must move beyond the current
strategy of looking backward to identify errors to a forward-looking approach
that employs the kind of systems-oriented review that is currently not available
as part of the adversarial process of criminal prosecution and civil litigation. 20
Sadly, accountability review fails even if it succeeds in holding the shooter
responsible. Consider the recent prosecution of Officer Van Dyke, who was
convicted of second-degree murder and sixteen counts of aggravated battery in
the shooting death of Laquan McDonald.21 The prosecutor called the verdict a
satisfying victory and McDonald s family called it justice. 22 The AfricanAmerican community filled the streets to celebrate the first guilty verdict in fifty
years in connection with a Chicago police-involved shooting.23 Officer Van
Dyke will spend at least ten years in prison.24 But police leaders say the sixteen
shots that killed Laquan McDonald were absolutely justified, that politicians
have used this case . . . to really kick around the Chicago Police
Department. 25 Van Dyke s attorney, Daniel Herbert, warned that the verdict
will make police officers into security guards who will be unwilling to get
out of the car to confront somebody. 26 The community is overjoyed with the
verdict while the Fraternal Order of Police calls it a sham trial, and Herbert
echoed it as a sad day for law enforcement. 27 Will anything change as the
parties talk past each other? No one seems to be asking why this happened.
To outsiders, there may seem to be a variety of responses giving voice to
community outrage. But as I will argue, none of these as currently structured
internal investigations, civilian reviews, mayoral task forces are sufficiently
reliable, thorough, independent, or systemic. Moreover, because all focus on

20 The Supreme Court has foreclosed forward-looking, equitable remedies that have
been useful in other contexts, including school desegregation and prison reform. See City of
L.A. v. Lyons, 461 U.S. 95, 112 (1982). Entity lawsuits, which are designed to hold the entity
liable for the immediate causer s actions, do not produce the kind of systems-oriented review
I am advocating for here. Pattern or practice lawsuits against municipalities and 42 U.S.C.
§ 14141 lawsuits are also limited in addressing systemic issues involving additional actors
and latent causes.
21 Swanson, supra note 4.
22 Id.
23 Id.
24 See id.
25 Nick Blumberg, Police Union President Defends Van Dyke, Vows Appeal, WTTW
(Oct. 5, 2018), https://news.wttw.com/2018/10/05/police-union-president-defends-van
-dyke-vows-appeal [https://perma.cc/V79M-BVMR].
26 Andy Grimm & Jon Seidel, 16 Shots, a Guilty Verdict and a Chicago Cop Goes to
Jail for Killing a Teen, CHI. SUN TIMES (Oct. 5, 2018), https://chicago.suntimes.com/
2018/10/5/18422864/16-shots-a-guilty-verdict-and-a-chicago-cop-goes-to-jail-forkilling-a-teen [https://perma.cc/75WS-G6EW].
27 Blumberg, supra note 25; Swanson, supra note 4.
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accountability, the queries that could raise reforms advancing prevention are
absent.28
Given racial realities, it is tempting to say, We know why this happened: a
white police officer, motivated by racial animus and stereotypical assumptions
about dangerous black men, shot a black man again. Even when this account
is partially true, individual racism is not a sufficient causal story if the goal is to
prevent the next shooting. We need to be asking a whole series of deeper why
questions that go behind the racial explanation to uncover the systemic factors
that enabled the officer s actions, including factors that facilitated the officer s
race-motivated actions.
In short, what is needed instead is a paradigm focused primarily on
prevention. For it, we can borrow from lessons learned in the aviation and
healthcare fields. In these sectors, investigations of tragic accidents employ
Sentinel Event Review (SER), a systems-oriented approach utilizing analytic
tools, like root cause analysis, to both look back to understand all the factors
contributing to the event and look forward towards the kinds of systemic

28 After the Van Dyke trial, for example, Mayor Rahm Emanuel created the Chicago
Police Accountability Task Force, which issued a scathing report on April 13, 2016. Monica
Davey & Mitch Smith, Chicago Police Dept. Plagued by Systemic Racism, Task Force
Finds, N.Y. TIMES (Apr. 13, 2016), https://www.nytimes.com/2016/04/14/us/chicagopolice-dept-plagued-by-systemic-racism-task-force-finds.html [https://perma.cc/EH
S3-KT8G]. The Department of Justice also initiated an investigation, publishing its report,
equally critical, in January 2017. Rebecca Hersher, DOJ: Severely Deficient Training Has
Led to Pattern of Abuse by Chicago Police, NPR (Jan. 13, 2017), https://www.npr.org/
sections/thetwo-way/2017/01/13/509646186/doj-severely-deficient-training-has-ledto-pattern-of-abuse-by-chicago-police [https://perma.cc/73UG-CQZW]. In April 2016,
the City of Chicago indicated it would move toward signing a consent decree for courtsupervised police reform. Jonah Newman, Five Things to Watch as CPD Consent Decree
Moves Forward, CHI. REP. (July 27, 2018), https://www.chicagoreporter.com/fivethings-to-watch-as-cpd-consent-decree-moves-forward/ [https://perma.cc/69VM-96
B3]. But all these efforts stalled when former Attorney General Jeffrey Sessions stated that
he would not enforce such consent decrees. Aamer Madhani, Federal Judge Approves
Consent Decree to Reform Chicago Police Department, USA TODAY (Jan. 31, 2019),
https://www.usatoday.com/story/news/nation/2019/01/31/chicago -police-department
-consent-decree-reforms-attorney-general-lisa-madigan/2734415002/ [https://perma
.cc/63W2-CTHW]. In August 2017, former Illinois Attorney General Lisa Madigan filed a
federal lawsuit seeking court ordered police reform in Chicago. Id. Finally, nearly two years
later, a federal judge approved a plan calling for policy changes, noting that the process of
Dan Hinkel, Judge Approves Historic Court Order Aimed at
Reforming Chicago Police Department: Let Us Begin , CHI. TRIB. (Feb. 1, 2019),
https://www.chicagotribune.com/news/breaking/ct -met-chicago-police-oversight-dec
ree-20190131-story.html [https://perma.cc/GWQ8-S8TV].
the Chicago Fraternal Order of Police, was the most vocal opponent of the reform plan. Id.
For a discussion of the inadequacy of administrative reviews and civilian oversight board
reviews for preventative reform, see John Hollway et al., Root Cause Analysis: A Tool to
Promote Officer Safety and Reduce Officer Involved Shootings over Time, 62 VILL. L. REV.
882, 893 94 (2017).
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reforms that could mitigate the chances of recurrence.29 In aviation, SER is
credited with dramatically increasing safety: there has been no major airline
accident involving an American commercial airplane since 2009.30 In the
healthcare field, systems-oriented review has led to a drastic reduction of certain
kinds of accidents and errors because of its focus on systems solutions rather
than on reducing human error.31
In Part II, drawing on the seminal work of Charles Perrow,32 I argue that we
must see police shootings not only as human-caused actions but as systems
accidents, meaning that they involve unanticipated interaction of multiple
failures in a complex system. I show how police departments are the kinds of
complex, tightly bound organizations that Perrow shows are especially
susceptible to system failures.
Perrow advanced our understanding of the kinds of organizations most
susceptible to system failure but did not offer strategies for how to implement
post-failure investigations in ways that could prevent future tragedies. This work
was pioneered by James Reason.33 He applied an early version of root cause
analysis (RCA), which has helped investigators understand the latent conditions
underlying such system failures. I discuss Reason s work in Part III, exploring
its application to aviation accidents and medical mistakes. This Part ends with a
discussion of early applications of root cause analysis (systems review) to
wrongful convictions and other criminal justice errors.
In Part IV, in an effort to make the concept of RCA more three-dimensional,
I apply this analytical tool to the tragic shooting of twelve-year-old Tamir Rice

29 See Sentinel Events Initiative, NAT L INST. JUST. (Nov. 1, 2017),
https://www.nij.gov/topics/justice-system/Pages/sentinel-events.aspx [https://perma
.cc/AZ8V-XZ9J].
30 Leslie Josephs, The Last Fatal U.S. Airline Crash Was a Decade Ago. Here s Why
Our Skies Are Safer, CNBC (Feb. 13, 2019), https://www.cnbc.com/2019/02/13
/colgan-air-crash-10-years-ago-reshaped-us-aviation-safety.html [https://perma.cc/
T7GU-CM6G].
31 See, e.g., PETER PRONOVOST & ERIC VOHR, SAFE PATIENTS, SMART HOSPITALS 24
51 (2010) (describing how checklists reduced the risk of central line infections to nearly
zero ); see also ATUL GAWANDE, THE CHECKLIST MANIFESTO HOW TO GET THINGS RIGHT
(2009) (discussing how a simple checklist can reduce surgery deaths and complications).
See generally SUZANNE GORDON ET AL., BEYOND THE CHECKLIST: WHAT ELSE HEALTH
CARE CAN LEARN FROM AVIATION TEAMWORK AND SAFETY (2013).
32 See generally PERROW, supra note 19.
33 James Reason was a Professor of Psychology at the University of Manchester starting
in 1977, where he continues as Professor Emeritus. Reason has published multiple important
articles and books on human error and organizational processes, including most importantly,
HUMAN ERROR (1990) [hereinafter REASON, HUMAN ERROR], MANAGING THE RISKS OF
ORGANIZATIONAL ACCIDENTS (1997) [hereinafter REASON, MANAGING THE RISKS OF
ORGANIZATIONAL ACCIDENTS], and ORGANIZATIONAL ACCIDENTS REVISITED (2016). For a
general description of Reason s work, see James T. Reason, SAFETYLEADERS,
http://safetyleaders.org/superpanel/superpanel_james_reason.html [https://perma.cc/
35FM-JLCX] [hereinafter Reason, SAFETYLEADERS].
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by an officer of the Cleveland Division of Police in November 2014.34 Here I
demonstrate how the insights from this kind of structured analysis can lead to
systems solutions. Full success, though, rests on applying RCA not only to
individual incidents but also to large-scale data records that can help us find
patterns of mistakes across multiple, similar incidents.
In Part V, I supply an overview of the promise of systems-oriented review
in policing, including the use of data-informed analysis to look for repeated
causal patterns in police shootings.
Finally, Part VI briefly concludes.

II. POLICE VIOLENCE AS AN ORGANIZATIONAL PROBLEM
Police-involved shootings almost always give rise to investigations or
litigation targeting the individual officer who fired the shots. This seems like an
obvious result. It was, after all, this officer who decided to approach or confront
the suspect. It was he who determined that deadly force was necessary. He is
the one who raised his gun and pulled the trigger. This way of thinking reflects
the way we generally think about issues of causation: we tend to look at the most
proximate causer.
Lawsuits and prosecutions against the person who did the shooting also
express a legitimate demand that justice be done. Police officers power to take
a human life is an awesome and terrible power. When that power is applied
against an unarmed person or against someone who arguably posed no risk to
police, there is understandable grief, sorrow, and moral outrage. Beyond the
tragedy of a lost life, the suspect s family and community may believe that
police acted carelessly or even maliciously. In many communities there is a
history of police violence or illegality by police officers, particularly against
racial or cultural minorities.35 There is suspicion that police, investigators, and
governmental officials will not tell the truth about what really happened.
Communities rely on legal actions to get the real story out, to make sure that
someone is held accountable, to make sure that justice is done for the victim and
his family, to get bad or dangerous cops off the streets all in hopes that
lawsuits will keep police from taking other innocent lives in the future.36
Enforcing individual culpability reflects Western culture s deep
commitment to the idea that human beings have agency and act voluntarily. Our
entire criminal justice system is premised on the belief that human beings can
justifiably be held accountable for their bad behavior. Even though we know
34 See Heisig, supra note 9.
35 See, e.g., U.S. DEP T OF JUSTICE, CIVIL RIGHTS DIV., INVESTIGATION OF THE

BALTIMORE CITY POLICE DEPARTMENT 16 (2016), https://assets.documentcloud.org/
documents/3009376/BPD-Findings-Report-FINAL.pdf
[https://perma.cc/2NXZF3TT] (outlining, among other incidents, a history of racially motivated civil rights
violations by the Baltimore Police).
36 See generally SIDNEY DEKKER, JUST CULTURE 90 91 (2d ed. 2012) (describing the
role of lawsuits).
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POLICY
This National Consensus Policy on Use of Force is a collaborative effort among 11 of the most
significant law enforcement leadership and labor organizations in the United States (see back panel for list).
The policy reflects the best thinking of all consensus organizations and is solely intended to serve as a
template for law enforcement agencies to compare and enhance their existing policies.

I.

PURPOSE

III. DEFINITIONS

The purpose of this policy is to provide law
enforcement officers with guidelines for the use
of less-lethal and deadly force.

DEADLY FORCE: Any use of force that creates
a substantial risk of causing death or serious
bodily injury.

II. POLICY

LESS-LETHAL FORCE: Any use of force other than
that which is considered deadly force that involves
physical effort to control, restrain, or overcome the
resistance of another.

It is the policy of this law enforcement agency to
value and preserve human life. Officers shall use
only the force that is objectively reasonable to
effectively bring an incident under control, while
protecting the safety of the officer and others.
Officers shall use force only when no reasonably
effective alternative appears to exist and shall
use only the level of force which a reasonably
prudent officer would use under the same or
similar circumstances.
The decision to use force “requires careful attention
to the facts and circumstances of each particular
case, including the severity of the crime at issue,
whether the suspect poses an immediate threat to
the safety of the officer or others, and whether he
is actively resisting arrest or attempting to evade
arrest by flight.”
In addition, “the ‘reasonableness’ of a particular use
of force must be judged from the perspective of a
reasonable officer on the scene, rather than with the
20/20 vision of hindsight…the question is whether the
officers’ actions are ‘objectively reasonable’ in light of
the facts and circumstances confronting them.”1
This policy is to be reviewed annually and any
questions or concerns should be addressed to the
immediate supervisor for clarification.

1

OBJECTIVELY REASONABLE: The determination
that the necessity for using force and the level of
force used is based upon the officer’s evaluation
of the situation in light of the totality of the
circumstances known to the officer at the time
the force is used and upon what a reasonably
prudent officer would use under the same or
similar situations.
SERIOUS BODILY INJURY: Injury that involves a
substantial risk of death, protracted and obvious
disfigurement, or extended loss or impairment of
the function of a body part or organ.
DE-ESCALATION: Taking action or communicating
verbally or non-verbally during a potential force
encounter in an attempt to stabilize the situation
and reduce the immediacy of the threat so that more
time, options, and resources can be called upon to
resolve the situation without the use of force or with
a reduction in the force necessary. De-escalation
may include the use of such techniques as command
presence, advisements, warnings, verbal persuasion,
and tactical repositioning.
EXIGENT CIRCUMSTANCES: Those circumstances
that would cause a reasonable person to believe that
a particular action is necessary to prevent physical

Graham v. Connor, 490 U.S. 386 (1989).
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harm to an individual, the destruction of
relevant evidence, the escape of a suspect, or
some other consequence improperly frustrating
legitimate law enforcement efforts.2
CHOKE HOLD: A physical maneuver that restricts
an individual’s ability to breathe for the purposes
of incapacitation.
VASCULAR NECK RESTRAINT: A technique that
can be used to incapacitate individuals by
restricting the flow of blood to their brain.
WARNING SHOT: Discharge of a firearm
for the purpose of compelling
compliance from an individual, but not
intended to cause physical injury.

IV. PROCEDURES
A. General Provisions
1. Use of physical force should be
discontinued when resistance ceases
or when the incident is under control.
2. Physical force shall not be used against
individuals in restraints, except as
objectively reasonable to prevent their
escape or prevent imminent bodily
injury to the individual, the officer, or
another person. In these situations,
only the minimal amount of force
necessary to control the situation shall
be used.
3. Once the scene is safe and as soon
as practical, an officer shall
provide
appropriate medical care consistent
with his or her training to any
individual who has visible injuries,
complains of being injured, or requests
medical attention.
This may include providing first aid,
requesting emergency medical services,
and/or arranging for transportation to
an emergency medical facility.
2 2Based

on the definition from United States v. McConney, 728
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4. An officer has a duty to intervene to prevent or
stop the use of excessive force by another
officer when it is safe and reasonable to do so.
5. All uses of force shall be documented and
investigated pursuant to this agency’s
policies.

B. De-escalation
1. An officer shall use de-escalation techniques
and other alternatives to higher levels of force
consistent with his or her training whenever
possible and appropriate before resorting to
force and to reduce the need for force.
2. Whenever possible and when such delay will
not compromise the safety of the officer or
another and will not result in the destruction
of evidence, escape of a suspect, or
commission of a crime, an officer shall allow
an individual time and opportunity to submit
to verbal commands before force is used.

C. Use of Less-Lethal Force
When de-escalation techniques are not
effective or appropriate, an officer may
consider the use of less-lethal force to
control a non-compliant or actively resistant
individual. An officer is authorized to use
agency-approved, less-lethal force
techniques and issued equipment
1. to protect the officer or others from
immediate physical harm,
2. to restrain or subdue an individual who is
actively resisting or evading arrest, or
3. to bring an unlawful situation safely and
effectively under control.

D. Use of Deadly Force
1. An officer is authorized to use deadly force
when it is objectively reasonable under the
totality of the circumstances. Use of deadly
force is justified when one or both of the
following apply:
a. to protect the officer or others from
what is reasonably believed to be an
F.2d 1195, 1199 (9th Cir.), cert. denied, 469 U.S. 824 (1984).
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immediate threat of death or
serious bodily injury

person with deadly force by means
other than the vehicle; or
(2) the vehicle is operated in a manner
deliberately intended to strike an
officer or another person, and all
other reasonable means of defense
have been exhausted (or are not
present or practical), which
includes moving out of the path of
the vehicle.

b. to prevent the escape of a fleeing
subject when the officer has probable
cause to believe that the person has
committed, or intends to commit a
felony involving serious bodily injury
or death, and the officer reasonably
believes that there is an imminent risk
of serious bodily injury or death to the
officer or another if the subject is not
immediately apprehended

d. Firearms shall not be discharged from
a moving vehicle except in exigent
circumstances. In these situations, an
officer must have an articulable reason
for this use of deadly force.

2. Where feasible, the officer shall identify
himself or herself as a law enforcement
officer and warn of his or her intent to
use deadly force.33

e. Choke holds are prohibited unless
deadly force is authorized.

3. Deadly Force Restrictions
a. Deadly force should not be used
against persons whose actions are a
threat only to themselves or property.
b. Warning shots are inherently
dangerous. Therefore, a warning shot
must have a defined target and shall
not be fired unless
(1) the use of deadly force is justified;

E. Training
1. All officers shall receive training, at least
annually, on this agency’s use of force
policy and related legal updates.
2. In addition, training shall be provided
on a regular and periodic basis and
designed to
a. provide techniques for the use of
and reinforce the importance of deescalation;

(2) the warning shot will not pose a
substantial risk of injury or death
to the officer or others; and

b. simulate actual shooting situations
and conditions; and

(3) the officer reasonably believes
that the warning shot will reduce
the possibility that deadly force
will have to be used.
c. Firearms shall not be discharged at a
moving vehicle unless
(1) a person in the vehicle is
threatening the officer or another

c. enhance officers’ discretion and
judgment in using less-lethal and
deadly force in accordance with
this policy.
3. All use-of-force training shall be
documented.

Every effort has been made to ensure that this document incorporates the most current information and contemporary professional judgment
on this issue. However, law enforcement administrators should be cautioned that no “sample” policy can meet all the needs of any given law
enforcement agency.
Each law enforcement agency operates in a unique environment of court rulings, state laws, local ordinances, regulations, judicial and
administrative decisions, and collective bargaining agreements that must be considered, and should therefore consult its legal advisor before
implementing any policy.

3

Tennessee v. Garner, 471 U.S. 1 (1985).
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DISCUSSION PAPER
This Discussion Paper on the National Consensus Use of Force Policy is a collaborative effort among 11 of the most
significant law enforcement leadership and labor organizations in the United States. The paper reflects the best
thinking of all Consensus organizations and is intended to provide background information for law enforcement
agencies to consider when implementing the National Consensus Policy on Use of Force in their own agencies.

I.

INTRODUCTION

Managing uses of force by officers is one of the
most difficult challenges facing law enforcement
agencies. The ability of law enforcement officers
to enforce the law, protect the public, and guard
their own safety and that of innocent bystanders is
very challenging. Interactions with uncooperative
subjects who are physically resistant present
extraordinary situations that may quickly escalate.
Ideally, an officer is able to gain cooperation in such
situations through the use of verbal persuasion and
other de-escalation skills. However, if physical force
is necessary, an officer’s use of force to gain control
and compliance of subjects in these and other
circumstances must be objectively reasonable.
While the public generally associates law
enforcement use of force with the discharge of a
firearm, use of force includes a much wider range
of compliance techniques and equipment. These
less intrusive, but more common uses of force may
range from hand control procedures to electronic
control weapons, pepper aerosol spray, or various
other equipment and tactics.

A. National Consensus Policy
on Use of Force
In recognition of the increased focus on law
enforcement use of force, in April 2016, the
International Association of Chiefs of Police and the
Fraternal Order of Police convened a symposium
to discuss the current state of policing, in general,
and use of force, in particular, inviting several of
the leading law enforcement leadership and labor
organizations to attend. The United States Supreme
Court has provided clear parameters regarding
the use of force. However, how this guidance is
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operationalized in the policies of individual law
enforcement agencies varies greatly. This creates
a landscape where each agency, even neighboring
jurisdictions, are potentially operating under
differing, inconsistent, or varied policies when it
comes to the most critical of topics.
Symposium members decided to address these
disparities by creating a policy document on use
of force that can be used by all law enforcement
agencies across the country. The goal of this
undertaking was to synthesize the views of the
participating organizations into one consensus
document that agencies could then use to draft or
enhance their existing policies. The final product,
the National Consensus Policy on Use of Force
(Consensus Policy), was published in January 2017.
The Consensus Policy incorporates the most current
information and contemporary professional
judgment and is designed to provide a framework of
critical issues and suggested practices from which
agencies can develop their own use-of-force policies.
It is not intended to be a national standard by which
all agencies are held accountable, and agencies are not
required to institute the Consensus Policy.
Rather, chief executives should use the document
as a guideline, while taking into account the specific
needs of their agencies, to include relevant court
rulings, state laws, local ordinances, regulations,
judicial and administrative decisions, and collective
bargaining agreements. Many chief executives
might wish to make their own policies more
restrictive than the Consensus Policy. As with
any policy, before implementing these suggested
guidelines, agencies should consult their legal
advisors.
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This paper is designed to accompany the Consensus
Policy and provide essential background material
and supporting documentation to promote greater
understanding of the developmental philosophy and
implementation guidelines for the Consensus Policy.
Chief executives should use the information
contained herein to better inform their decisions on
whether to implement the various directives found
in the Consensus Policy in their own agencies.

B. Scope of Policy
Law enforcement agencies must provide officers
with clear and concise policies that establish welldefined guidelines on the use of force. It is essential
that officers have a complete understanding of
agency policy on this critical issue, regularly
reinforced through training. Therefore, a use-offorce policy should be concise and reflect clear
constitutional guidance to adequately guide officer
decision making. Policies that are overly detailed
and complex are difficult for officers to remember
and implement and, as such, they create a paradox.
While they give officers more detailed guidance,
they can also complicate the ability of officers to
make decisions in critical situations when quick
action and discretion are imperative to successful
resolutions. The Consensus Policy is purposefully
short and provides the necessary overarching
guidelines in a succinct manner, while restricting
force in certain situations.
Some agencies may choose to develop separate
policies on less-lethal versus deadly force. However,
law enforcement use of both deadly and less-lethal
force is governed by the same legal principles and,
therefore, the Consensus Policy elects to address the
entire spectrum of force in one document. While
the development of individual policies on the use of
specialized force equipment is a prudent approach,
the legal grounds for selection and application of
any force option applied against a subject should
be based on the same legal principles cited in the
Consensus Policy.
It is also not the intended scope of either the
Consensus Policy, or this discussion document, to
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address issues relating to reporting use-of-force
incidents; training of officers in the handling,
maintenance, and use of weapons; investigation of
officer-involved shooting incidents; officer postshooting trauma response; and early warning
systems to identify potential personnel problems.
Instead, agencies are urged to develop separate
policies addressing each of these topics.

II. Legal Considerations
Use of force may have potential civil and criminal
consequences in state or federal courts or both.
As scores of these actions have demonstrated,
the scope and the wording of agency policy can
be crucial to the final resolution of such cases. It
should be emphasized that liability can arise for
an involved officer; the law enforcement agency;
agency administrator(s); and the governing
jurisdiction.
At a minimum, agency policy must meet state
and federal court requirements and limitations
on the use of force, with the U.S. Constitution
forming the baseline for the establishment of
rights. While states cannot take away or diminish
rights under the U.S. Constitution, they can, and
often do, expand upon those rights. In such cases,
law enforcement administrators must establish an
agency policy that meets the more stringent useof-force guidelines of their state constitution and
statutory or case law interpreting those provisions.
It is strongly recommended that this and other
policies undergo informed, professional legal review
before they are sanctioned by the agency.

A. Use of Policy in Court
Courts vary as to whether agency policy can
be introduced and carry the same weight as
statutory law. However, in some cases, it may be
permissible to introduce at trial the issue of officer
noncompliance for whatever weight and significance
a jury feels appropriate. Law enforcement
administrators should develop strong and definitive
policies and procedures without fear that they
might prove prejudicial to a future court assessment
of an officer’s conduct. In fact, by adopting a use-
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of-force policy in clear and unequivocal terms,
agencies can prevent more serious consequences for
themselves, their officers, and their jurisdiction.

no crime had been committed in the store, but later
filed suit alleging excessive use of force.
The court ruled that claims of law enforcement
excessive use of force must be analyzed using an
“objective reasonableness” standard. Specifically,
the court stated “[t]he Fourth Amendment
‘reasonableness’ inquiry is whether the officers’
actions are ‘objectively reasonable’ in light of the
facts and circumstances confronting them, without
regard to their underlying intent or motivation. The
‘reasonableness’ of a particular use of force must be
judged from the perspective of a reasonable officer
on the scene, and its calculus must embody an
allowance for the fact that police officers are often
forced to make split-second decisions about the
amount of force necessary in a particular situation.”3

B. Federal Guidelines for Use of Force
There are two landmark decisions by the United
States Supreme Court that guide law enforcement
use of force: Tennessee v. Garner and Graham v.
Connor.1 Following is a brief review of each case.
Tennessee v. Garner. In Garner, a Memphis,
Tennessee, police officer, acting in conformance
with state law, shot and killed an unarmed youth
fleeing over a fence at night in the backyard of a
house he was suspected of burglarizing. The court
held that the officer’s action was unconstitutional
under 42 U.S.C. 1983, stating that “such force may
not be used unless it is necessary to prevent the
escape and the officer has probable cause to believe
that the suspect poses a significant threat of death
or serious physical injury to the officer or others.”2

C. Defining a Reasonable Use of Force
The potential of civil or criminal litigation
involving deadly force incidents also necessitates
close scrutiny of the language employed in a
use-of-force policy by legal authorities. Law
enforcement administrators should work closely
with knowledgeable attorneys in determining the
suitability of the use-of-force policy to their local
requirements, needs, and perspectives. Deliberation
over phrasing or word usage might seem
inconsequential or excessive, but such terms can,
and do, have significant consequences in a litigation
context.

The court ruled that apprehension by the use of
deadly force is a seizure subject to the Fourth
Amendment’s reasonableness requirement. Thus,
even where an officer has probable cause to arrest
someone, it may be unreasonable to do so through
the use of deadly force.
Graham v. Connor. In Graham, a diabetic man
seeking to counter the effects of an insulin
reaction entered a convenience store with the
intent of purchasing some orange juice. After
seeing the line of people ahead of him, Graham
quickly left the store and decided instead to go to
a friend’s house. An officer at the store, Connor,
determined Graham’s behavior to be suspicious
and proceeded to follow and then stop the car
in which Graham was a passenger. Graham was
subsequently handcuffed and received multiple
injuries, despite attempts to inform Connor and the
other responding officers of his medical condition.
Graham was released once Connor confirmed that

1

2

Tennessee v. Garner, 471 U.S. 1 (1985); Graham v. Connor,
490 U.S. 386 (1989).
Garner, 471 U.S. 1.

NATIONAL

CONSENSUS

The use of commonly employed terms and
phrases, even though well intentioned, can cause
unexpected and unnecessary consequences for the
officer and the agency. For example, phrases like
“officers shall exhaust all means before resorting
to the use of deadly force” present obstacles to
effective defense of legitimate and justifiable uses of
force. Such language in a policy can unintentionally
impose burdens on officers above those required
by law.

3

Graham, 490 U.S. at 396–397.
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The foregoing discussion is not meant to suggest
that law enforcement agency policy must be
established only with potential litigation in mind.
On the contrary, law enforcement administrators
should use language that properly guides
officers’ decision-making consistent with agency
goals and values while also protecting the officer,
the agency, and the community from
unnecessary litigation. There is value in using
verbiage from statutes, case law, and regulations
in policy as a means of providing officers with
clearer guidance.
Training should effectively translate the general
guiding principles of agency policy and operational
procedures into real-world scenarios through
understanding and practice. Training shares an
equal importance in agency efforts to control and
manage the use of force and, as such, can have a
significant impact on an agency’s efforts to defend
the use of force in court or other contexts.

III. Overview
A. Guiding Principles
It should be the foremost policy of all law
enforcement agencies to value and preserve
human life. As guardians of their communities,
officers must make it their top priority to protect
both themselves and the people they serve
from danger, while enforcing the laws of the
jurisdiction. However, there are situations where
the use of force is unavoidable. In these instances,
officers must “use only the amount of force that
is objectively reasonable to effectively bring an
incident under control, while protecting the safety
of the officer and others.”4 Introduced in Graham,
the “objectively reasonable” standard establishes
the necessity for the use and level of force to
be based on the individual officer’s evaluation
of the situation considering the totality of the
circumstances.5 This evaluation as to whether or
not force is justified is based on what was reasonably

believed by the officer, to include what information
others communicated to the officer, at the time
the force was used and “upon what a reasonably
prudent officer would use under the same or similar
circumstances.” This standard is not intended
to be an analysis after the incident has ended of
circumstances not known to the officer at the time
the force was utilized.
The totality of the circumstances can include, but is
not limited to, the immediate threat to the safety of
the officer or others; whether the subject is actively
resisting; the time available for the officer to make
decisions in circumstances that are tense, uncertain,
and rapidly evolving; the seriousness of the crime(s)
involved; and whether the subject is attempting to
evade or escape and the danger the subject poses
to the community. Other factors may include
prior law enforcement contacts with the subject
or location; the number of officers versus the
number of subjects; age, size, and relative strength
of the subject versus the officer; specialized
knowledge skill or abilities of the officer; injury
or level of exhaustion of the officer; whether the
subject appears to be affected by mental illness
or under the influence of alcohol or other drugs;
environmental factors such as lighting, terrain,
radio communications, and crowd-related issues;
and the subject’s proximity to potential weapons.
The decision to employ any force, including the use
of firearms, may be considered excessive by law and
agency policy or both, if it knowingly exceeded a
degree of force that reasonably appeared necessary
based on the specific situation. It is important to
note that in Graham, the U.S. Supreme Court
recognized that law enforcement officers do not
need to use the minimum amount of force in any
given situation; rather, the officer must use a force
option that is reasonable based upon the totality
of the circumstances known to the officer at the
time the force was used. Use-of-force decisions
are made under exceedingly varied scenarios and
often on a split-second basis. Based on this fact,

4

ASCIA, CALEA, FOP, FLEOA, IACP, HAPCOA, IADLEST, NAPO, NAWLEE, NOBLE, and NTOA, National Consensus Policy on Use of Force,
January 2017, 2, http://www.theiacp.org/Portals/0/documents/pdfs/National_Consensus_Policy_On_Use_Of_Force.pdf.
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Graham, 490 U.S. at 396.
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state and federal courts have recognized that law
enforcement officers must be provided with the
necessary knowledge and training to make such
decisions, in addition to attaining proficiency with
firearms and other less-lethal force equipment
and force techniques that may be used in the line
of duty.

B. De-Escalation
De-escalation is defined as “taking action or
communicating verbally or non-verbally during a
potential force encounter in an attempt to stabilize
the situation and reduce the immediacy of the
threat so that more time, options, and resources
can be called upon to resolve the situation without
the use of force or with a reduction in the force
necessary.”67 The term de-escalation can be viewed
as both an overarching philosophy that encourages
officers to constantly reassess each situation to
determine what options are available to effectively
respond, as well as the grouping of techniques
designed to achieve this goal. In most instances, the
goal of de-escalation is to slow down the situation
so that the subject can be guided toward a course
of action that will not necessitate the use of force,
reduce the level of force necessary, allow time
for additional personnel or resources to arrive, or
all three.
De-escalation is not a new concept and has been
part of officer training for decades. Historically, deescalation has been employed when officers respond
to calls involving a person affected by mental
illness or under the influence of alcohol or other
drugs. In these situations, an officer is instructed
to approach the individual in a calm manner and
remain composed while trying to establish trust and
rapport. Responders are taught to speak in low, or
nonthreatening tones, and use positive statements
such as “I want to help you” intended to aid in the
process of calming the subject. Awareness of body
language is also significant. For example, standing
too close to an angry or agitated person might cause
them to feel threatened.

6

Another de-escalation technique is tactical
repositioning. In many cases, officers can move to
another location that lessens the level of danger.
An example is an incident involving an individual
with a knife. By increasing the distance from the
individual, officers greatly reduce the risk to their
safety and can explore additional options before
resorting to a use of force, notwithstanding the
need to control the threat to others.
Many of these steps—speaking calmly, positioning
oneself in a nonthreatening manner, and
establishing rapport through the acknowledgment
of what the person is feeling—are easily transferred
from Crisis Intervention Training for persons
affected by mental illness to de-escalation
encounters with people in general. While these
tactics are recommended steps, officers must
continually reassess each situation with the
understanding that force may be necessary if
de-escalation techniques are not effective.
One concern with de-escalation is that it can place
officers in unnecessary danger. By overemphasizing
the importance of de-escalation, officers might
hesitate to use physical force when appropriate,
thereby potentially resulting in an increase in lineof-duty deaths and injuries. Consequently, it should
be stressed that de-escalation is not appropriate in
every situation and officers are not required to use
these techniques in every instance. If the individual
poses a threat of injury or death to the officer
or another, the officer must be permitted to use
the level of force necessary to reasonably resolve
the situation.
Agencies should strive to encourage officers to
consider how time, distance, positioning, and
especially communication skills may be used to
their advantage as de-escalation techniques and
as potential alternatives to force and to provide
training on identifying when these techniques will
be most useful to mitigate the need for force

National Consensus Policy on Use of Force, 2.
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C. Force Models
The variety of compliance options available to law
enforcement officers in a confrontational setting
can be referred to as a force model. Using the
variety of different options found in this model,
officers are expected to employ only a degree
of force that is objectively reasonable to gain
control and compliance of subjects. Some agencies
may refer to this as the use-of-force continuum.
However, the use of the term “continuum” is often
interpreted to mean that an officer must begin at
one end of a range of use-of-force options and then
systematically work his or her way through the
types of force that follow on the continuum, such
as less-lethal force options, before finally resorting
to deadly force. In reality, to maintain the safety of
both the officer and others, an officer might need
to transition from one point on the continuum
to another, without considering the options in
between in a linear order. For instance, when faced
with a deadly threat, it is not prudent to expect
an officer to first employ compliance techniques,
followed by an electronic control weapon, and only
then use his or her firearm. For this reason, the use
of a continuum is strongly discouraged. Instead,
force models are preferred that allow officers
to choose a level of force that is based on legal
principles, to include the option of immediately
resorting to deadly force where reasonable
and necessary.
As noted previously, many law enforcement
agencies prefer to develop separate less-lethal and
deadly force policies. In addition to the comments
previously made on this topic, there are several
other reasons why the Consensus Policy combines
these into a single use of force policy. But perhaps
most importantly, integrating both deadly and
less-lethal force guidelines into one policy serves to
illustrate and reinforce for the officer the concept
of the use of force as an integrated, or response,
model. By placing both sets of guidelines under
one heading, an officer consulting the policy is
7

National Consensus Policy on Use of Force, 2.
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encouraged to view force on a broader, more
integrated conceptual basis.
Effective guidance for law enforcement officers
on use of force, whether with firearms or by other
means or tactics, must recognize and deal with
force in all its forms and applications and with the
officer’s ability to adjust his or her response as the
subject’s behavior changes.
Whether an agency chooses to adopt a force model
or continuum, the various levels of force must be
defined and the guidelines for their use must be
clearly outlined in agency policy and reinforced by
training. Policies must also enumerate and address
all force options permitted by the agency. Per the
Consensus Policy, these levels should include lesslethal force and deadly force.

D. Defining Deadly and
Less-Lethal Force
The Consensus Policy employs the terms deadly
force and less-lethal force. Deadly force is defined
as “any use of force that creates a substantial risk of
causing death or serious bodily injury.”7 The most
common example of deadly force is the use of a
handgun or other firearm.
Less-lethal force is “any use of force other than
that which is considered deadly force that involves
physical effort to control, restrain, or overcome
the resistance of another.”8 This includes, but is
not limited to, an officer’s use of come-along holds
and manual restraint, as well as force options
such as electronic control weapons, pepper
aerosol spray, and impact projectiles. It does not
include verbal commands or other nonphysical
de-escalation techniques.
The difference between deadly and less-lethal
force is not determined simply by the nature of the
force technique or instrument that is employed by
an officer. Many force options have the potential
to result in the death or serious bodily injury of a
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subject under certain circumstances. For example,
a police baton, if used properly in accordance
with professionally accepted training guidelines,
is not likely to cause death. But it can result in
the death of subjects when used inappropriately
by an officer who lacks training, or in situations
where blows are accidentally struck to the head
or other vulnerable area of the body. The same
could be said for a variety of other equipment used
by law enforcement officers. Therefore, a key to
understanding what separates deadly force from
less-lethal force has to do with the likelihood that
a given use of force will result in death, whether
it involves a handgun or other weapon or even an
object that may be close at hand.
Use of force that is likely to cause death or serious
bodily injury is properly judged using a reasonable
officer standard—how would a reasonably prudent
law enforcement officer act under the same
or similar circumstances?9 This standard is an
objective test. That is, it is not based on the intent
or motivation of the officer or other subjective
factors at the time of the incident. It is based solely
on the objective circumstances of the event and the
conclusion that would be drawn by a “reasonable
officer on the scene.”10
In determining the proper degree of force to
use, officers are authorized to use deadly force
to protect themselves or others from what is
reasonably believed to be a threat of death or
serious bodily harm. Officers have the option of
using less-lethal force options where deadly force is
not authorized, but may use only that level of force
that is objectively reasonable to bring the incident
under control.

E. Additional Definitions
Understanding of additional terms is helpful for the
following discussion.

Exigent circumstances are “those circumstances that
would cause a reasonable person to believe that a
particular action is necessary to prevent physical
harm to an individual, the destruction of relevant
evidence, the escape of a suspect, or some other
consequence improperly frustrating legitimate law
enforcement efforts.”11
An immediate, or imminent, threat can be described
as danger from an individual whose apparent intent
is to inflict serious bodily injury or death and the
individual has the ability and opportunity to realize
this intention.

IV. PROCEDURES
A. General Provisions
The Consensus Policy begins by providing general
guidance that holds true for all situations involving
the use of force. First, officers must continually
reassess the situation, where possible, and ensure
that the level of force being used meets the
objective reasonableness standard. In situations
where the subject either ceases to resist or the
incident has been effectively brought under
control, the use of physical force should be reduced
accordingly. If the level of force exceeds what is
necessary to control a subject, then the officer can
be subject to allegations of excessive force.
Physical force should not be used against individuals
in restraints unless failure to do so would result in
the individual fleeing the scene or causing imminent
bodily injury to himself or herself, the officer, or
another person. Damage to property should not
be considered a valid reason to use force against
an individual in restraints. There might also be
instances where handcuffed individuals are able
to run from officers in an attempt to escape. In
these situations, physical force may be allowable
per policy, but only the minimal amount of force

9

Serious bodily injury is defined as “injury that involves a substantial risk of death, protracted and obvious disfigurement, or
extended loss or impairment of the function of a body part or organ.”

10

Connor, 490 U.S. at 396.

11

Based on the definition from United States v. McConney, 728 F.2d 1195, 1199 (9th Cir.), cert. denied, 469 U.S. 824 (1984).
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necessary to control the situation should be used—
deadly force will almost always be prohibited in
these cases.
As previously stated, the ultimate goal of law
enforcement officers is to value and preserve human
life. Therefore, the Consensus Policy requires officers
to provide medical care to anyone who is visibly
injured, complains of injury, or requests medical
attention.12 This should be undertaken after the
officers have ensured that the scene is
safe and it is practical to do so. In addition, officers
should only provide care consistent with their
training, to include providing first aid. Additional
appropriate responses include requesting emergency
medical services and arranging for transportation to
an emergency medical facility.
When verbal commands are issued, the individual
should be provided with a reasonable amount of
time and opportunity to respond before force is
used, with the understanding that such a pause
should not “compromise the safety of the officer
or another and will not result in the destruction of
evidence, escape of a suspect, or commission of a
crime.”13 This is to prevent instances where officers
use force immediately following a verbal command
without providing the subject with an opportunity
to comply and might also apply in such situations
where an electronic control weapon is used and the
individual is physically incapable of responding due
to the effects of the weapon.
While the Consensus Policy strives to prohibit
excessive force, the reality is that excessive force
can occur no matter how well-crafted the policy
or extensive the training. In these situations, it is
crucial that other officers at the scene intervene
to prevent or stop the use of excessive force. By
requiring a pro-active approach to these situations
and encouraging accountability for all officers on
the scene, agencies can work toward preventing
excessive uses of force.

Finally, while it is not the scope of the Consensus
Policy or this document to provide specific
guidelines on these topics, agencies must develop
comprehensive policies for documenting,
investigating, and reviewing all uses of force.
Agency transparency to the public regarding these
policies will help to foster public trust and assure
the community that agencies are aware of and
properly responding to use of force by their officers.
Moreover, force review will help to assure that
agency policies are being followed and will give
the agency the opportunity to proactively address
deficiencies in officer performance or agency policy
and training or both.

B. De-Escalation
Procedurally, whenever possible and appropriate,
officers should utilize de-escalation techniques
consistent with their training before resorting to
using force or to reduce the need for force. In many
instances, these steps will allow officers additional
time to assess the situation, request additional
resources, and better formulate an appropriate
response to the resistant individual, to include
the use of communication skills in an attempt to
diffuse the situation. However, as previously stated,
de-escalation will not always be appropriate and
officers should not place themselves or others in
danger by delaying the use of less-lethal or even
deadly force where warranted.

C. Less-Lethal Force
In situations where de-escalation techniques are
either ineffective or inappropriate, and there is a
need to control a noncompliant or actively resistant
individual, officers should consider the use of lesslethal force. In these cases, officers should utilize
only those less-lethal techniques or weapons the
agency has authorized and with which the officer
has been trained. As with any force, officers may

12

Note that “providing medical care” does not necessarily require that the officer administer the care himself or herself. In some
situations, this requirement may be satisfied by securing the skills and services of a colleague, emergency medical personnel,
etc.
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use only that level of force that is objectively
reasonable to bring the incident under control.
Specifically, the Consensus Policy outlines three
instances where less-lethal force is justified. These
include “(1) to protect the officer or others from
immediate physical harm, (2) to restrain or subdue
an individual who is actively resisting or evading
arrest, or (3) to bring an unlawful situation safely
and effectively under control.”14
As noted in the prior discussion of the force model,
use of force can range widely. Therefore, law
enforcement officers should have at their disposal
a variety of equipment and techniques that will
allow them to respond appropriately to resistant
or dangerous individuals. The Consensus Policy
does not advocate the use of any specific less-lethal
force weapons. Instead, the appropriateness of any
such weapon depends on the goals and objectives
of each law enforcement agency in the context
of community expectations. Less-lethal weapons
and techniques are being continuously introduced,
refined, and updated, so law enforcement
administrators must routinely assess current options
and select equipment that is appropriate for their
agency. A critical element of that decision-making
process is an assessment of the limitations of each
device or technique, and environmental factors
that might impact its effectiveness. However, it is
suggested that law enforcement agencies ban the
use of several types of less-lethal impact weapons
that are designed to inflict pain rather than affect
control. These include slapjacks, blackjacks,
brass knuckles, nunchucks, and other martial
arts weapons.

14

National Consensus Policy on Use of Force, 3.
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D. Deadly Force
Authorized Uses of Deadly Force. As with
all uses of force, when using deadly force, the
overarching guideline that applies to all situations is
that the force must be “objectively reasonable under
the totality of the circumstances.” The Consensus
Policy identifies two general circumstances in which
the use of deadly force may be warranted. The first
instance is to “protect the officer or others from
what is reasonably believed to be an immediate
threat of death or serious bodily injury.”15 Second,
law enforcement officers may use deadly force “to
prevent the escape of a fleeing subject when the
officer has probable cause to believe that the person
has committed, or intends to commit a felony
involving serious bodily injury or death, and the
officer reasonably believes that there is an imminent
risk of serious bodily injury or death to the officer
or another if the subject is not immediately
apprehended.”16 In such cases, a threat of further
violence, serious bodily injury, or death must
impose clear justification to use deadly force.

For example, use of deadly force would be justified
in instances where an officer attempts to stop the
escape of a fleeing violent felon whom the officer
has identified as one who has just committed a
homicide, and who is armed or is likely to be armed
in light of the crime. However, the potential escape
of nonviolent subjects does not pose the same
degree of risk to the public or the officer, and use of
deadly force to prevent his or her escape would not
be justifiable under the Consensus Policy.
If a decision has been made to employ deadly force,
a law enforcement officer must, whenever feasible,
identify himself or herself, warn the subject of his
or her intent to use deadly force, and demand that
the subject stop. This requirement was made clear
in the Garner decision. If issuing a verbal warning
presents a heightened risk to the safety of the
officer or another person, the officer may employ
deadly force without delay.
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Deadly Force Restrictions. Deadly force is
prohibited when the threat is only to property.
In addition, officers should avoid using deadly
force to stop individuals who are only a threat to
themselves, unless the individual is using a deadly
weapon such as a firearm or explosive device that
may pose an imminent risk to the officer or others
in close proximity. If the individual is attempting
to inflict self-harm with means other than a deadly
weapon, the officer should consider less-lethal
options and de-escalation techniques, if practical.
Warning Shots. Perhaps the most debated inclusion
in the Consensus Policy is the allowance for warning
shots. Their inclusion in the Consensus Policy should
not prevent an agency from establishing a more
restrictive policy on the topic. Defined as
“discharge of a firearm for the purpose of
compelling compliance from an individual, but not
intended to cause physical injury,” warning shots
are inherently dangerous.17 However, the Consensus
Policy outlines very strict guidelines for their use in
an effort to address this threat, while still
providing latitude for officers to use this technique
as a viable alternative to direct deadly force in
extreme and exigent circumstances. The Consensus
Policy states that warning shots must have a
defined target, with the goal of prohibiting shots
fired straight up in the air. In addition, warning
shots should only be considered if deadly force is
justified, so in response to an immediate threat of
death or serious bodily injury, and when “the
officer reasonably believes that the warning shot
will reduce the possibility that deadly force will
have to be used.”18 Finally, the warning shot must
not “pose a substantial risk of injury or death to the
officer or others.”19

Essentially, the intent of the Consensus Policy is
to provide officers with an alternative to deadly
force in the very limited situations where these
conditions are met.
Shots Discharged at Moving Vehicles.20 The use
of firearms under such conditions often presents
an unacceptable risk to innocent bystanders. Even
if successfully disabled, the vehicle might continue
under its own power or momentum for some
distance thus creating another hazard. Moreover,
should the driver be wounded or killed by shots
fired, the vehicle might proceed out of control
and could become a serious threat to officers and
others in the area. Notwithstanding, there are
circumstances where shooting at a moving vehicle is
the most appropriate and effective use of force.

Officers should consider this use of deadly force
only when “a person in the vehicle is immediately
threatening the officer or another person with
deadly force by means other than the vehicle,” or
when the vehicle is intentionally being used as a
deadly weapon and “all other reasonable means of
defense have been exhausted (or are not present
or practical).”21 Examples of circumstances where
officers are justified in shooting at a moving
vehicle include when an occupant of the vehicle is
shooting at the officer or others in the vicinity or,
as has happened recently, the vehicle itself is being
used as a deliberate means to kill others, such as
a truck being driven through a crowd of innocent
bystanders. Even under these circumstances, such
actions should be taken only if the action does not
present an unreasonable risk to officers or others,
when reasonable alternatives are not practical, when
failure to take such action would probably result
in death or serious bodily injury, and then only
when due consideration has been given to the safety
of others in the vicinity. In cases where officers
believe that the driver is intentionally attempting

17

National Consensus Policy on Use of Force, 3.

18

National Consensus Policy on Use of Force, 4.
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20

Ibid.
For information regarding United States Supreme Court cases addressing firing at a moving vehicle, see Plumhoff v. Rickard,
134 S. Ct. 2012 and Mullenix v. Luna, 577 U.S.
(2015) and the accompanying amicus curiae brief.
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to run them down, primary consideration must be
given to moving out of the path of the vehicle. The
Consensus Policy recognizes that there are times
when getting out of the way of the vehicle is not
possible and the use of a firearm by the officer may
be warranted.
Shots Discharged from a Moving Vehicle.
When discussing whether or not officers should
be permitted to fire shots from a moving vehicle,
many of the same arguments can be made as firing
at a moving vehicle. Most notably, accuracy of shot
placement is significantly and negatively affected
in such situations, thereby substantially increasing
the risk to innocent bystanders from errant shots.
Therefore, the Consensus Policy prohibits officers
from discharging their weapons from moving
vehicles unless exigent circumstances exist. In
these situations, as with all instances where exigent
circumstances are present, the officer must have an
articulable reason for this use of deadly force.
Choke Holds. For the purposes of this document,
a choke hold is defined as “a physical maneuver that
restricts an individual’s ability to breathe for the
purposes of incapacitation.”22 In the most common
choke hold, referred to as an arm-bar hold, an
officer places his or her forearm across the front
of the individual’s neck and then applies pressure
for the purpose of cutting off air flow. These are
extremely dangerous maneuvers that can easily
result in serious bodily injury or death. Therefore,
the Consensus Policy allows their use only when
deadly force is authorized.
Vascular Neck Restraint. For the purposes of
this document, a vascular neck restraint is defined
as “a technique that can be used to incapacitate
individuals by restricting the flow of blood to their
brain.”23 Given the inherently dangerous nature of
vascular neck restraints, the Consensus Policy
allows their use only when deadly force is
authorized.

22
23
24

E. Training
While it is crucial that law enforcement agencies
develop a clear, concise policy regarding the use of
force, it is equally important that officers are
completely familiar with and fully understand the
policy and any applicable laws. Therefore, officers
should receive training on their agency’s use-offorce policy and any accompanying legal updates on
at least an annual basis. Training should also be
provided on all approved force options and
techniques permitted by agency policy, along with
regular refresher training that includes a review
of the policy and hands-on, practical training. In
addition, officers should also receive regular and
periodic training related to de-escalation techniques
and the importance of de-escalation as a tactic,
as well as training designed to “enhance officers’
discretion and judgment in using less-lethal and
deadly force.”24
Firearms training should simulate actual shooting
situations and conditions. This includes night or
reduced light shooting, shooting at moving targets,
primary- or secondary-hand firing, and combat
simulation shooting. Firearms training should
attempt to simulate the actual environment and
circumstances of foreseeable encounters in the
community setting, whether urban, suburban, or
rural. A variety of computer-simulation training is
available together with established and recognized
tactical, exertion, and stress courses.
Law enforcement administrators, agencies, and
parent jurisdictions may be held liable for the
actions of their officers should they be unable to
verify that appropriate and adequate training has
been received and that officers have successfully
passed any testing or certification requirements.
Accordingly, agencies must provide responsive
training, and all records of training received
by officers must be accurately maintained for
later verification.
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MODEL USE OF FORCE POLICY
I.

GENERAL

This policy sets forth criteria governing the use of force for the [Insert Jurisdiction] to prevent
unnecessary force, ensure accountability and transparency, and ensure the community’s trust
and confidence in the [Insert Jurisdiction] ability to protect and serve.

MISSION. It shall be the utmost priority and mission of [Insert Jurisdiction] Police Department to
protect and serve all individuals of [Insert Jurisdiction] and to respect the inherent life, liberty,
dignity, and worth of all individuals by preserving human life, and minimizing physical harm and
the reliance on use of force, and by conducting their duties without prejudice.

OFFICER'S RESPONSIBILITY AND COMPLIANCE.
All officers are responsible for knowing and complying with this policy and conducting
themselves in a manner aligned with this mission. Any violation of this policy will subject the
officer to disciplinary action, including and up to termination and criminal prosecution.
Supervisors shall ensure that all personnel in their command know the content of this policy and
operate in compliance with it.

II.

USE OF FORCE

It shall be the policy of [Insert Jurisdiction] that all law enforcement officers must respect and
preserve human life at all times and in all situations.
MINIMAL RELIANCE ON FORCE. Law enforcement officers of [Insert Jurisdiction] Police
Department shall only use physical force when no other viable option is available and when all
non-physical options are exhausted. (See section, “Alternatives to Use of Force). In all cases
where force is used, only the minimum degree of force which is necessary shall be employed.
The minimum degree of force is the lowest level of force within the range of objectively
reasonable force that is necessary to effect an arrest or achieve a lawful objective. [Model
Policy: Buffalo PD Policy , San Francisco PD Policy]
To further the aim of minimal reliance on force, all law enforcement officers must carry on their
person at all times at least one less-lethal weapon. [Seattle PD policy]

ALTERNATIVES TO USE OF FORCE. The following is a list of options that may be used
instead of physical, non-deadly force [Seattle PD Policy]:
•
•

De-escalation
Placing barriers between an uncooperative subject and a law enforcement officer
1
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•
•
•

•

•
•
•

•

Containing a threat
Moving from a position that exposes law enforcement officers to potential threats to a
safer position
Decreasing the exposure to potential threat by using
- Distance
- Cover
- Concealment
Communication from a safe position intended to gain the subject’s compliance, using:
- Verbal persuasion
- Advisements
- Warnings
Avoidance of physical confrontation, unless immediately necessary (for example, to
protect bystander or witness, or stop dangerous behavior)
Using verbal techniques, such as Listen and Explain with Equity and Dignity (LEED)
Training, to calm an agitated subject and promote rational decision making
Calling extra resources to assist or law enforcement officers to assist
- More law enforcement officers
- CIT law enforcement officers
- Law enforcement officers equipped with less-lethal tools
- Crisis Intervention Team, mental health and other health care professionals
Any other tactics and approaches that attempt to achieve law enforcement objectives by
gaining the compliance of the subject through less-lethal means

REASONABLE, PROPORTIONAL, AND NECESSARY FORCE. Law enforcement officers
shall use physical force only when it is objectively reasonable, necessary, and proportional to
effectively and safely resolve a conflict. Force may only be used if and only if doing so is aligned
with the Department’s mission of preserving life and minimizing physical harm.
In furtherance of these principles, law enforcement officers may use reasonable, proportional
force necessary to:
•
•
•
•
•

Lawfully arrest, detain, or search an individual;
Overcome active physical resistance;
Prevent escape of an individual who the law enforcement officer has probable cause to
believe has committed a serious crime;
Defend oneself or others from active and actual physical danger;
To prevent an individual from engaging in acts of self-harm.

Whether a law enforcement officer’s use of force is reasonable will be evaluated based on its
conformity with the principles and values outlined in this policy. All law enforcement officers
must use the least amount of physical force necessary to achieve one or more of the objectives
listed above. While recognizing that this is a higher standard than provided by the controlling
U.S. law articulated by the Supreme Court, Graham v. Connor, 490 U.S. 386 (1989), this policy
recognizes that there are situations whereby the use of force – up to and including deadly force
– may be considered legally permissible, but not reasonable or necessary given the range of
reasonable alternatives available to the law enforcement officer. In doing so, this policy
complies with international law and standards and best upholds a commitment to protect and
preserve human life. Compliance with these principles and values will also help to ensure
the safety and protection of law enforcement officers by reducing the need for, and
reliance on, unnecessary physical force.
2
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FACTORS TO CONSIDER IN USE OF FORCE. The following factors may be used to
determine whether the law enforcement officer used the appropriate level of force [LAPD
Policy]:
•

•

•
•

•
•
•
•
•
•

The seriousness of the crime or suspected offense. It will be presumptively
unreasonable for a law enforcement officer to use serious physical force against an
individual who the law enforcement officer believes or has reason to believe committed a
traffic or ordinance violation, misdemeanor, or non-violent felony. That presumption may
be rebutted with evidence that the use of force was justified in light of other factors listed
here, among others.
The level of threat or resistance presented by the individual. It will be presumptively
unreasonable to use serious physical force against an individual that does not pose a
current, active, and immediate threat of death or serious bodily injury1 to the law
enforcement officer or bystanders, or to use force against an individual that is engaged
in passive resistance only.
The risk of escape. It will be presumptively unreasonable to use physical force against
an individual who the law enforcement officer believes or has reason to believe
committed a traffic or ordinance violation, misdemeanor, or non-violent felony.
The conduct of the individual being confronted by the law enforcement officer. Serious
physical force may only be used if the individual acts in a manner than poses a current,
active, and immediate threat of death or serious bodily injury to the law enforcement
officer or bystanders. Under no circumstances may serious physical force be used to
apprehend an individual engaged in passive resistance only.
Whether the officer is using force against an individual who appears to be having a
behavioral or mental health crisis, a person with a mental illness, or a person who is
otherwise in distress.
The time available to a law enforcement officer to evaluate the situation and decide on a
course of action.
The availability of other feasible, less intrusive force options;
The ability of the officer to provide a meaningful warning before using force.
Whether the law enforcement officer believes the individual to be in close proximity to a
deadly weapon, or a weapon that can inflict serious bodily injury on the law enforcement
officer or bystanders.
The tactical conduct and decisions made by the law enforcement officer preceding the
use of force.

LEVELS OF THREAT FROM SUBJECTS.
• Compliant. Subject offers no resistance.
• Passive Resistance. Does not respond to verbal commands but also offers no physical
form of resistance. Expressing an intent to resist is not considered resistance.
• Active Resistance. Physically evasive movements to defeat, avoid, or prevent an
officer's attempt at apprehension. Expressing an intent to resist an officer’s attempt at
control is not considered active resistance.
• Assaultive. Aggressive or combative; actively attempting to assault the officer or another
person. Expressing an intent to assault an officer or another person is not considered
assaultive under this policy.

"Serious bodily injury" means bodily injury that involves (1) a substantial risk of death; (2) protracted and obvious
disfigurement; or (3) protracted loss or impairment of the function of a body part, organ, or mental faculty.
1
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•

Life-threatening. Any action likely to result in serious bodily injury or death of the
officer or another person. [SFPD Policy]

LEVELS OF FORCE. Officers shall strive to use the minimum amount of force necessary to
accomplish a lawful purpose, including levels of force lower than the level of threat. Officers
shall not, under any circumstances, use a level of force higher than the level of threat.
•

•

•

Low Level Force. The level of control necessary to interact with a subject who is or
displaying passive resistance or active resistance. This level of force has a low
probability of causing injury and includes physical controls such as control holds and
other weaponless techniques.
Intermediate Force. This level of force poses a foreseeable risk of significant injury or
harm, but is unlikely to cause death. Intermediate force will only be authorized when
officers are confronted with active or assaultive aggression and an immediate threat to
the safety of officers or others. Certain force options such as OC spray, impact
projectiles, and baton strikes are intermediate force likely to result in significant injury.
Deadly Force. Any use of force substantially likely to cause serious bodily injury or
death, including but not limited to the discharge of a firearm, the use of an impact
weapon under some circumstances, other techniques or equipment, and certain
interventions to stop a subject's vehicle.

[SFPD Policy]

DE-ESCALATION. Prior to using physical, non-deadly and/or deadly force, all law enforcement
officers must use proper de-escalation techniques to decrease the likelihood that law
enforcement officers will resort to force and to increase the likelihood of cooperation between
law enforcement officers and members of the public. [SFPD Policy, NOPD Policy]
Law enforcement officers shall employ effective communication techniques to engage with
individuals who are not compliant with orders by establishing rapport, using the appropriate
voice intonation, asking questions and providing advice to defuse conflict and achieve voluntary
compliance before resorting to force options. [SFPD Policy]
Where feasible, all law enforcement officers must determine whether an individual’s failure to
comply with an order is the result of one of the following factors [Seattle PD Policy]:
• Medical conditions;
• Mental impairment;
• Developmental disability;
• Physical limitation;
• Language barrier;
• Drug interaction;
• Behavioral crisis; and
• Other factors beyond the individual’s control
After evaluating whether the individual’s failure to comply with an order is based on one of the
factor’s listed above, the law enforcement officer must then determine whether physical force,
4
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and what level of physical force, is necessary and appropriate to resolve the situation in a safe
manner.
Under no circumstances may a law enforcement officer use force on an individual for insolence,
or for running away where the individual does not pose a current, active, and immediate threat
to the safety of bystanders, other law enforcement officers, or the primary law enforcement
officer. [Settlement Agreement between the U.S. DOJ and Cleveland PD]
CRISIS INTERVENTION TEAM. When feasible, a Crisis Intervention Team (CIT) consisting of
both mental health providers and CIT trained law enforcement officers shall respond to calls for
service involving individuals known or suspected to have mental illness or who appear to be in
mental or behavioral health crisis. [SFPD policy]
SUBJECT ARMED WITH A WEAPON - NOTIFICATION AND COMMAND. In situations where
a subject is armed with a weapon, officers and supervisors shall comply with the following:
• Upon being dispatched to or on-viewing a subject with a weapon, an officer shall call a
supervisor as soon as feasible.
• When notified that officers are dispatched to or on-view a subject armed with a weapon,
a supervisor shall as soon as feasible:
o Notify DEM, monitor radio communications, respond to the incident (e.g., "3X100,
Fin monitoring the incident and responding.);
o Notify responding officers, while en-route, to protect life, isolate and contain the
subject, maintain distance, find cover, build rapport, engage in communication
without time constraint, and call for appropriate resources;
o Upon arrival, where appropriate, the supervisor shall assume command, and
ensure appropriate resources are on-scene or are responding.
o Officers and supervisors shall factor into their approach the possibility that a
subject suspected of being armed with a weapon is, in fact, unarmed or carrying
an object other than a weapon.
[SFPD Policy]
III.

USE OF DEADLY FORCE

The most serious act in which a police officer can engage during the course of their official
duties is the use of deadly force. The authority to carry and use firearms in the course of public
service is an immense power, which comes with great responsibility. It shall be the policy of the
[Insert Jurisdiction] Police Department that law enforcement officers shall NOT use deadly force
against another person unless ALL of the following conditions are met:
• The law enforcement officer has an objectively reasonable belief that deadly force is
necessary to protect themselves or another person from a subject who is posing a
current, active, and immediate threat of death AND;
• The law enforcement officer has exhausted all reasonable alternatives to the use of
deadly force, including de-escalation, other reasonable means of apprehending the
suspect, defending themselves or others AND;
• The law enforcement officer objectively reasonably believes that using deadly force
would not unnecessarily endanger innocent people;
The above circumstances apply to each discharge of a firearm or application of deadly
force. Law enforcement officers shall reassess the situation, when feasible, to determine
whether the subject continues to pose a current and active threat. A law enforcement officer is
not justified in using deadly force at any point in time when there is no longer an objectively
5
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reasonable belief that the suspect currently and actively poses an immediate threat of death,
even if deadly force would have been justified at an earlier point in time. [St. Petersburg PD
Policy, SFPD Policy, and Philadelphia PD Policy]
TACTICS PRECEDING THE USE OF DEADLY FORCE. Law enforcement officers shall not
contribute to precipitating the use of deadly force by placing themselves or others in jeopardy by
taking unnecessary, overly aggressive, or improper actions. It is often a tactically superior police
procedure to de-escalate, withdraw, take cover or reposition, rather than the immediate use of
force. The evaluation of an officer's use of deadly force will include consideration of the officer's
tactical conduct and decisions leading up to the use of deadly force. [Philadelphia PD Policy,
LAPD Policy]
VERBAL WARNING. The law enforcement officer shall issue a verbal warning, when feasible,
and have a reasonable basis for believing that the warning was heard and understood by the
individual to whom the warning is directed prior to using deadly force against the individual.
PAST CONDUCT. A law enforcement officer shall not use deadly force where the only basis for
using the deadly force is that the individual posed a threat of committing, or committed, a
serious, violent crime prior to the encounter with police. Law enforcement officers are only
authorized to use deadly force against a person who currently and actively poses an immediate
threat of death to other persons and/or the law enforcement officer.
NO DEADLY FORCE IN CASES OF SELF-HARM ONLY. Under no circumstances may a law
enforcement officer use deadly force to prevent an individual from self-harm where the
individual does not currently and actively pose an immediate threat of either death to the others
or to the law enforcement officer. [SFPD Policy]
MOVING VEHICLES.
• Officers shall not discharge a firearm at or into a moving vehicle unless the occupants of
the vehicle are using deadly force, other than the vehicle itself, against the officer or
another person, and such action is necessary for self-defense or to protect the other
person; shall not intentionally place themselves in the path of, or reach inside, a moving
vehicle; and shall attempt to move out of the path of a moving vehicle.
• Moving into or remaining in the path of a moving vehicle, whether deliberate or
inadvertent, SHALL NOT be justification for discharging a firearm at the vehicle or any of
its occupants. An officer in the path of an approaching vehicle shall attempt to move to a
position of safety rather than discharging a firearm at the vehicle or any of the occupants
of the vehicle. [Philadelphia PD Policy]
• Officers should not shoot at any part of a vehicle in an attempt to disable the vehicle.
• Officers shall not discharge a firearm from his or her moving vehicle. Shooting
accurately from a moving vehicle is extremely difficult and therefore, unlikely to
successfully stop a threat of another person.
[SFPD Policy]
NECK HOLDS PROHIBITED. Law enforcement officers shall not use chokeholds,
strangleholds, Lateral Vascular Neck Restraints, Carotid Restraints, chest compressions, or any
other tactics that restrict oxygen or blood flow to the head or neck.
OTHER PROHIBITIONS ON THE USE OF DEADLY FORCE.
• Law enforcement officers shall not discharge their firearms in defense of property.
• Law enforcement officers shall not use a firearm as a club.
6
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•
•

Law enforcement officers shall not fire warning shots under any circumstances.
Law enforcement officers shall not discharge their firearms to subdue a fleeing individual
who does not currently or actively pose an immediate threat of death to the officers or
another person.

Failure to comply with this prohibition is punishable in various ways, including departmental
disciplinary action and up to termination and/or criminal prosecution.
DRAWING AND POINTING FIREARMS.
• Law enforcement officers are only authorized to draw their firearms when they
reasonably believe there is a current and active immediate threat of death to themselves
or another person.
• The pointing of a firearm at a person is a seizure and requires legal justification. No
officer shall point a firearm at or in the direction of a person unless there is a reasonable
perception of a substantial risk that the situation may escalate to justify deadly force. If
an officer points a firearm at a person, the officer shall, if feasible, safe and when
appropriate, advise the subject the reason why the officer(s) pointed the firearm.
• When an officer points any firearm at a person, it shall be considered a reportable use of
force. Such use of force must be reasonable under the objective facts and
circumstances. [SFPD Policy]

IV.

OTHER DUTIES

DUTY TO RENDER MEDICAL ASSISTANCE. All law enforcement officers are required to
render and, if necessary, call for medical assistance and other aid to anyone in police custody
who the law enforcement officer knows, or has reason to know, is injured, and to anyone who
complains of injury. [Baltimore PD Policy]
DUTY TO INTERVENE AND REPORT. All law enforcement officers must intervene when they
reasonably believe that a law enforcement officer is using or is about to use unnecessary or
excessive force in violation of this mission, and must report the incident to a supervisor. Failure
to report incidents involving the use of unnecessary or excessive force will result in disciplinary
action. [SFPD Policy]
DUTY TO PREVENT THROUGH EARLY INTERVENTION. The [Insert Jurisdiction] Police
Department recognizes that through early intervention it may be possible to avoid the use of
excessive force and prevent harm to the community. In this effort, the Department will
implement early intervention systems to identity law enforcement officers who are at risk for
engaging in the use of excessive force and to provide those law enforcement officers with retraining and appropriate behavioral interventions, re-assignments or other appropriate
consequences to eliminate that risk.

V.

USE OF FORCE REPORTING AND INVESTIGATIONS

REPORTABLE USES OF FORCE. To promote transparency and accountability of actions
involving the use of force against civilians, law enforcement officers shall report any use of force
involving physical controls when the subject is injured, complains of injury in the presence of
officers, or complains of pain that persists beyond the use of a physical control hold. Officers
7
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shall also report any use of force involving the use of personal body weapons, chemical agents,
impact weapons, ECWs (i.e. Tasers). vehicle interventions, K-9 bites, and firearms. Additionally,
officers shall report the pointing of firearms or ECWs (i.e. Tasers) at a subject.
NOTIFICATION OF USE OF FORCE. An officer shall notify his or her supervisor immediately or
as soon as practical of any reportable use of force. A supervisor shall be notified if an officer
receives an allegation of excessive force.
EVALUATION OF USE OF FORCE. A supervisor shall conduct a use of force evaluation in all
cases involving a reportable use of force.
EXCESSIVE USE OF FORCE. Every allegation of excessive force shall be subject to the
reporting and investigative requirements of this policy, [Insert Jurisdiction] Police Department
disciplinary policies, and the [Insert Civilian Oversight Structure].
PROCEDURE:
OFFICER'S RESPONSIBILITY. Any reportable use of force shall be documented in detail in an
incident report, supplemental incident report, or statement form. Officers shall complete use of
force reports fully and truthfully. Descriptions shall be in clear, precise and plain language and
shall be as specific as possible. When the officer using force is preparing the incident report, the
officer shall include the following information:
• The subject's action allegedly necessitating the use of force, including any threat
presented by the subject;
• Efforts to de-escalate prior to the use of force; and if not, why not;
• Any warning given and if not, why not;
• The type of force used;'
• Injury sustained by the subject:
• Injury sustained by the officer or another person;
• Information regarding medical assessment or evaluation, including whether the subject
refused;
• The supervisor's name, rank, star number and the time notified.
Each law enforcement officer must submit a report without coaching or assistance from other
law enforcement officers present during the incident.
SUPERVISOR’S RESPONSIBILITY. When notified of the use of force, the supervisor shall
conduct a supervisorial evaluation to determine whether the force used appears necessary and
within the provisions of this policy. The supervisor shall:
• Immediately respond to the scene unless a response is impractical, poses a danger, or
where officers' continued presence creates a risk. When more than one supervisor
responds, the responsibility shall fall on the senior supervisor;
• Ensure the scene is secure and observe injured subjects or officers;
• Ensure that witnesses (including officers) are identified and interviewed, and that this
information is included in the incident report. The number of witnesses may preclude
identification and interview of all witnesses, however supervisors shall ensure
identification to the best of their ability;
• Ensure photographs of injuries are taken and all other evidence is booked;
• Remain available to review the officer's incident report, supplemental incident report and
8
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•
•
•

written statement at the direction of the [Insert Next Rank Officer]. A supervisor shall not
approve an incident report or written statement involving a use of force that does not
comply with the requirements as set forth above;
If applicable, ensure the supervisor's reason for not responding to the scene is included
in the incident report.
Supervisors shall complete and submit an evaluation form indicating whether the force
used appears reasonable, necessary, and proportional, by the end of shift;
No supervisor who used, participated in, or ordered reportable force, will conduct the
supervisorial evaluation of the incident, unless it is impractical under the circumstances.
When a supervisor uses, participates in, or orders reportable force, a [Insert Next Rank
Officer] shall determine who will conduct the investigation.

The supervisor shall notify the [Insert Next Rank Officer] and [Insert Civilian Oversight Structure
of Jurisdiction] if the supervisor determines that an officer’s use of force is:
• Unnecessary, unreasonable, or disproportionate OR;
• Otherwise appears to violate [Insert Jurisdiction] policy OR;
• Results in serious bodily injury or death
POLICE AND CIVILIAN OVERSIGHT INVESTIGATIONS. When notified, the [Insert Next Rank
Officer], [Insert Force Investigation Team, if applicable], and an independent investigator from
the [Insert Civilian Oversight Structure of Jurisdiction] shall respond to the scene, secure the
evidence, initiate on-going investigations into the use of force, and prepare reports to the [Insert
Force Review Board and Civilian Oversight Structure] that contain preliminary findings, whether
or not the use of force appears to comply with [Insert Jurisdiction] policy, and recommendations.
PROMPT INTERROGATION OF OFFICER(S) INVOLVED
Where an officer’s use of force is determined to meet one or more of the conditions specified
above, the supervisor will transport the involved officer, if not incapacitated, directly to [Insert
Jurisdiction’s Internal Affairs Office or Civilian Oversight Structure] for an investigatory interview.
• Officers involved shall be transported separately and shall not be allowed to converse
with one another prior to the interview. If additional vehicles are needed; additional
supervisors will be summoned to provide transportation.
• At the request of the officer involved, questioning shall be delayed for no longer than
two hours in order to give the officer an opportunity to consult with a Union
representative. [DC Metropolitan Police Policy]
• Officers involved shall not be permitted to review evidence related to or audio/video
content depicting the use of force prior to an interrogation. [Oakland PD Policy]
INDEPENDENT CRIMINAL INVESTIGATIONS. Criminal investigations shall be initiated into all
uses of force resulting in serious bodily injury or death. In addition, if information is obtained at
any stage of the process which suggests criminal conduct involving any other use of force, the
[Insert Police Chief or Civilian Oversight Structure] shall initiate a criminal investigation into this
conduct. This includes criminal conduct while on duty, or while off-duty if the officer purports to
act under the color of law, or commits the offense while using police property, equipment, or
weapons. To ensure independence and legitimacy, [Insert Jurisdiction] shall include at least two
investigators from [Insert Preferred State, Federal, or Neighboring Law Enforcement Agency or
Civilian Oversight Structure, as appropriate] in all criminal investigations of [Insert Jurisdiction]
law enforcement officers.
PUBLIC RELEASE OF INFORMATION FOLLOWING POLICE USE OF DEADLY FORCE. A
press conference and/or an official press statement will be released by the Police Commissioner
9
CAMPAIGN ZERO | joincampaignzero.org

or designee within 72 hours of an incident in which an individual was killed or wounded as a
result of a use of force by an officer of [Insert Jurisdiction]. The information will include officer’s
name, years of service, assignment and duty status.
•

•
•
•

The release will contain a preliminary summary stating the circumstances of the incident
known at the time and based on the facts collected and confirmed by the investigators.
The release will provide a brief synopsis of the incident, condition (injuries) of the
individual and the proceeding steps of the investigation.
Names of the individual subject and the officer will be released.
No information regarding the subject’s potential criminal record shall be released unless
the officer’s disciplinary record is also released simultaneously with this information.
A preliminary summary based on the facts collected and confirmed by the investigators
will be placed on the [Insert Jurisdiction] website.

[Philadelphia PD Policy]
DATA COLLECTION AND ANALYSIS. The Department will collect and analyze information on
use of force in its database and Early Intervention System. The Use of Force statistics and
analysis will include at a minimum:
• The type of force
• The types and degree of injury to suspect and officer
• Date and time
• Location of the incident
• Officer's unit
• District station where the use of force occurred
• Officer's assignment
• Number of officers using force in the incident
• Officer's activity when force was used (ex. Handcuffing, search warrant, pursuit)
• Subject's activity allegedly requiring the officer to use force
• Officer's demographics (age, gender, race/ethnicity, rank, number of years with [Insert
Jurisdiction], number of years as a police officer)
• Subject demographics including race/ethnicity, age, gender, gender identity, primary
language and other factors such as mental illness, cognitive impairment, developmental
disability, drug and alcohol use/addiction and homeless.
• Outcome of any investigation regarding the use of force including any disciplinary
actions that were taken as a result.
[SFPD Policy]
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PURPOSE
The purpose of this policy is to provide officers of the Charlotte-Mecklenburg Police
Department (CMPD) with guidelines for responding to resistance.

II.

POLICY
The CMPD recognizes and respects the integrity and paramount value of human life. The
Department believes that human life is sacrosanct and the goal of any encounter with the
public is girded by the unwavering commitment to the preservation of life. Consistent with this
belief is the Department’s full commitment to a culture of guardianship that embraces a
warrior spirit in protecting the community.
Consistent with any free society, CMPD seeks to police in ways that enhance and facilitate
policing by the consent of its citizens. When situations present themselves where policing by
consent is not achieved, it is the Department’s responsibility to use control methods only
when it is reasonably necessary. In determining whether a control method is reasonably
necessary, it must be taken into full consideration that officers may be forced to make splitsecond judgments in circumstances that are tense, uncertain, and rapidly evolving. It must
also take into consideration whether it was reasonable for the officer to attempt to control the
situation, when time and circumstance permit, by using communication and other available
resources to stabilize and/or de-escalate the situation.
A review of an officer’s application of control requires balancing the legitimate need for
officers to apply control in order to safely and lawfully carry out their duties against the right
of the subject to be free from excessive application(s) of control.
CMPD further recognizes that in some instances a control method may be legally justified at
the moment the control method is administered, but an officer who intentionally and
unnecessarily instigates a situation where the use of a control method becomes necessary
may be in violation of training or other Department policies. For example, an officer who
taunts, verbally baits, or initiates needless or unnecessary physical contact with a subject
and then is forced to apply a control method immediately afterwards will be in violation of this
or other policies. Finally, passive physical resistance is not in and of itself synonymous with
the risk of imminent harm or danger to oneself or others.

III.

DEFINITIONS
A.

Active Aggression: At this level of resistance, the subject poses a risk of immediate
danger to the officer, another person, or themselves. This aggression may manifest
itself through punching, kicking, striking, or any other action when apparent that the
subject has the immediate means to injure an officer, another person, or his or herself.

B.

Control: The degree of force required by an officer to gain compliance of an unwilling
subject.

C.

Death or Serious Bodily Injury: Actions that are likely to result in the death or serious
bodily injury to an officer or subject. These actions may include the discharge of a
firearm, use of a blunt or bladed weapon, or any control or resistance method that
may cause bodily injury which involves a substantial risk of death.
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D.

Deadly Force: Any force that is reasonably likely to cause death or serious injury.
Force that is not reasonably likely to cause death or serious physical injury, but
unexpectedly results in death or serious injury is not considered deadly force. The
discharging of a firearm at a person is always considered deadly force except when
an officer is discharging a less lethal option approved pursuant to this policy.

E.

De-escalation: Tactics, techniques, actions, verbal, or non-verbal communication
exercised by officers during a potential use of control encounter to reduce the
imminence of a physical threat to officers or others. These tactics should be used
when time, distance, communication, available resources and circumstances permit.

F.

Defensive Resistance: Measures a subject is actively taking to prevent being taken
into custody. These actions may include, but are not limited to, twisting, pulling,
holding onto fixed objects, running away, or preventing handcuffing.

G.

Imminent: An event that is likely to occur at any moment.

H.

Less Lethal Control: Any physical exertion or device that is used to restrain or control
another which is not reasonably likely to cause death or serious injury.

I.

Less Lethal Option: Any control employed using specialized equipment that is
designed to temporarily incapacitate a person and is not reasonably likely to produce
death or serious injury, including, but not limited to, Oleoresin Capsicum (OC spray),
impact munitions, Conducted Electrical Weapon (CEW), and bean bag rounds.

J.

Passive Resistance: Non-violent, noncompliance to lawful orders when a subject does
not pose a continuing threat to the safety of officers. This type of resistance creates
little to no risk of immediate danger. Purely passive resistance may still support the
use of some level of control of the subject. (Source: Graham v. Connor).

K.

Reasonably Necessary: The reasonableness of a particular use of a control method
must be evaluated from the objective perspective of a reasonable officer on the scene,
rather than with the 20/20 vision of hindsight. It also depends on the severity of the
crime, whether the subject poses an imminent threat to the officers or others, and
whether the subject is actively resisting arrest or attempting to evade arrest by flight.
The inquiry asks whether the officer’s actions were objectively reasonable in light of
the facts and circumstances confronting him or her.

PROCEDURES FOR THE USE OF LESS LETHAL CONTROL
A.

Use of Less Lethal Control During Arrest
1.

An officer may use less lethal force upon another person when and to the
extent that the officer believes it reasonably necessary to:
a.

Prevent the escape from custody or to effect an arrest of a person who
the officer reasonably believes has committed an offense unless the
officer knows that the arrest is unauthorized; or
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Defend him or herself or another person from what the officer
reasonably believes to be the use or imminent use of physical force
while affecting or attempting to affect an arrest, or while preventing or
attempting to prevent an escape.

2.

An officer who, without provocation, taunts, verbally baits, or initiates needless
or unnecessary physical contact with a subject and is compelled to use a
control option immediately afterwards may not rely on paragraph IV. A. 1. of
this Directive as justification for their acts in an administrative review of the use
of control option.

3.

An officer will use control options only when it is reasonably necessary. In
making the decision to use a control option, officers must decide what degree
of control is appropriate based on the facts and circumstances with which they
are confronted. To determine what degree of control is appropriate, the officer
must reasonably believe that a lower degree of control is not sufficient and that
a higher degree of control is not reasonably necessary. As some interactions
with citizens requiring officers to use control may be tense, uncertain and
rapidly evolving, an officer may increase or decrease the degree of control
utilized based on the circumstances confronting him or her such as, but not
limited to:
a.

The officer’s/subject’s physical size or strength;

b.

The physical impairment of the officer/subject, such as injury,
incapacitation, or fatigue;

c.

The availability of a weapon by the subject;

d.

The alcohol or drug use of the subject;

e.

The subject’s mental/developmental condition;

f.

The number of officers/subjects present;

g.

Previous knowledge of the subject;

h.

Apparent skill level of the officer/subject;

i.

Whether the subject poses an imminent threat to the public;

j.

Whether the subject poses an imminent threat to the officer;

k.

Whether the subject poses an imminent threat to him or herself;

l.

Whether the subject is actively attempting to flee or escape lawful
custody;

m.

The length of time that a subject passively or actively resists an officer’s
legitimate efforts to control the subject;

m.

The time that the officer had to react to a real or imminent threat;
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n.

Potential escape of the subject;

o.

Potential destruction of evidence;

p.

Environmental conditions;

q.

Other facts and circumstances confronting the officer that are unique to
the incident.

De-Escalation, Verbal Warning, Dialogue, and Commands
1.

Where time, distance, communication and circumstance permit, and
considering the safety of officers and the public, officers shall attempt to deescalate situations through verbal dialogue and other de-escalation techniques.
The goal of de-escalation techniques is to slow down or stabilize the situation
so that additional time and resources can be used to resolve the situation with
a minimal amount of control, when possible.

2.

If reasonable, an officer will identify him or herself as a police officer and issue
a verbal warning before using any control methods. A verbal warning, dialogue
or commands are not required in a split-second situation or if the officer
reasonably believes that it would place the safety of the officer or another
person in jeopardy.

Oleoresin Capsicum (OC Spray)
1.

D.

600-019

OC spray will normally be used when the officer is confronted with defensive
resistance and:
a.

The use is a reasonably necessary step in control methods to effect the
arrest, to secure an arrestee, or to provide for the safety of the officer or
others; and

b.

Physical restraint of a person is not reasonable to bring the person
under control without risk of injury to the person or the officer.

2.

OC spray may be used to discourage an attack by an animal.

3.

Officers are required to demonstrate proficiency in the deployment of OC in a
training environment on a biennial basis.

Non-violent Passive Protests
The use of OC spray or any other physical control methods will not be immediately
deployed where a person or group of persons are participating in a passive nonviolent protest unless there is an imminent threat to the officer or another person's
safety.

E.

Conducted Electrical Weapon
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Deploying a CEW is a serious control option. A CEW will be deployed only in
response to a situation in which a reasonable officer would perceive some imminent
danger that could be mitigated by using a CEW. The primary purpose of the CEW is to
save human lives and prevent injuries. The use of the CEW is considered a higher
level of control and its use is authorized as an alternative to employing deadly control
in situations where time and circumstance permit.
The CEW should be used to gain control of imminently actively aggressive individuals
or as a reasonable progression of control. The CEW shall not be used on a subject
who is merely passively resistant.
1.

2.

Procedures
a.

Only officers who have successfully completed CMPD’s TASER™
Operator training are authorized to carry and use a CEW.

b.

All officers authorized to carry and use the CEW are required to
demonstrate proficiency and complete recertification training on an
annual basis.

c.

When equipped with the CEW, officers will only wear the CEW holster
on the non-gun side. Wearing of the CEW on the gun side is strictly
prohibited.

d.

Uniform personnel that are issued a CEW are also required to carry all
their issued equipment when on duty or working a secondary
employment assignment.

e.

Officers will not make any adjustments to their CEW device settings.

f.

Each officer is responsible for the condition of their CEW and will
thoroughly inspect the device before taking it into the field. Officers will
maintain and inspect their assigned CEW in accordance with Directive
600-019A Management of Conducted Electrical Weapons.:

Use of Conducted Electrical Weapons
a.

Examples of situations when the CEW may be used:
1)

When dealing with a mentally ill person that is actively aggressive
(refer to 500-003, Management of Subjects in Extreme Distress);

2)

When confronted by subjects armed with knives, bottles, or
objects other than a firearm, and the subject poses an imminent
threat to officers or citizens;

3)

When attempting to control violent persons who may be under the
influence of drugs and/or alcohol and are exhibiting aggressive
behavior or subjects whose aggressive behavior indicates that
other methods of control may reasonably result in injury to the
subject or officers. Officers should be aware that there is a higher
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risk of sudden death in subjects under the influence of drugs or
exhibiting symptoms associated with excited delirium (Refer to
500-003, Management of Subjects in Extreme Distress);

3.

4)

When a subject resists arrest and the subject has the apparent
ability to retrieve a weapon and the officer reasonably believes
the subject has access to a weapon;

5)

When confronted with a person expressing the intent and who
has the immediate and reasonable means to commit suicide.

b.

When reasonable, officers will verbally warn the suspect before
discharging the CEW. An ARC display may be used in conjunction with
verbal warnings.

c.

Initial use of the CEW will be for one full five (5) second cycle, and then
the officer will evaluate the need to apply a second five (5) second cycle.
Each subsequent five (5) second cycle requires justification to deploy
the CEW. Once the subject has been exposed to three (3) cycles, the
CEW should be deemed ineffective and another control method should
be considered.

d.

The intentional use of two or more CEW’s simultaneously on the same
subject is strictly prohibited.

e.

The use of the CEW “drive stun” mode should be used primarily to
supplement the probe mode to complete the conductive circuit. The
“drive stun” requires the same level of justification as a probe
deployment.

The CEW shall not be used:
a.

When the officer cannot for safety or other reasons approach the subject
to within the effective range of the CEW;

b.

In the proximity of flammable liquids, gases, or any other highly
combustible materials that may be ignited by the device including any
individual that may be have been exposed to combustible substances or
liquids such as gasoline;

c.

In situations where deadly force is the most reasonably necessary
option, unless another officer is in position to use deadly force against
the subject.

d.

On handcuffed persons unless doing so is necessary to prevent the
person from causing serious bodily injury to themselves or others.

e.

Solely to prevent the escape of a suspect of a non-violent offense who is
otherwise not displaying active aggression towards the officer or others.
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In less lethal control situations, officers shall not use a CEW under the following
situations:
a.

On persons who do not pose an imminent threat of physical harm to
themselves, the public, or officers; unless as a progression of control to
detain an individual who physically resists being handcuffed.

b.

On a person who is mentally ill and has not committed a crime and does
not pose an imminent threat of physical harm to themselves, the public
or officers;

c.

On a person who is in control of a vehicle (e.g., automobiles, trucks,
motorcycles, ATVs, scooters), while that vehicle is moving or in gear
unless no other option is available to prevent injury to the officer or
others.

d.

On a person who is complying with an officer’s commands;

e.

During a demonstration or other lawful protest where the subject is only
engaged in passive resistance;

f.

When it is reasonable to believe that incapacitation of the subject may
result in serious injury or death (e.g. where the subject’s fall may result
in death or serious injury).

5.

In less lethal control situations, officers will not intentionally target the head,
neck, upper chest area or genitalia of the subject with a CEW.

6.

In less lethal control situations, officers should be cognizant if the subject is
visibly pregnant, elderly, otherwise infirm or of very young age and consider
other less lethal control options before deploying a CEW.

7.

In less lethal control situations, officers should be cognizant of the risk of
positional asphyxia and use restraint techniques that do not impair the
breathing of an in-custody subject after application of the CEW.

8.

Medical Considerations: Personnel should be aware that there is a higher risk
of sudden death in subjects under the influence of drugs and/or exhibiting
symptoms associated with excited delirium. In accordance with Directive 500003 Management of Subjects in Extreme Distress, MEDIC will be requested as
soon as practical once it has been concluded that the subject may be at risk for
positional/restraint asphyxia or excited delirium.
a.

Whenever possible, when officers respond to calls for service in which
they anticipate a CEW may be deployed against a subject and/or an
individual that may be at risk for positional asphyxia, restraint asphyxia
or excited delirium, the officer shall, as soon as practical, notify an onduty supervisor and request MEDIC if they were not initially dispatched.
The officer shall designate a nearby safe location for MEDIC personnel
to stage until the scene is secure.
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b.

First responders and MEDIC shall be requested for anyone who is
subjected to the electrical discharge, including drive stun exposures.
Officers will closely monitor the subject until arrival of first responders
and MEDIC.

c.

MEDIC personnel will complete on-scene probe removal and a medical
evaluation on all subjects exposed to the CEW. MEDIC personnel will
then evaluate the subject and determine whether the subject will be
transported to the hospital.

d.

If MEDIC clears the subject, the officer may then transport the subject
directly to the intake center. In cases where a subject has been exposed
to multiple CEW cycles exceeding 15 seconds the officer will request
that MEDIC transport the subject to the hospital for further examination
and clearance before being transported to the jail.

e.

Darts that penetrate the skin will only be removed by medical personnel.
CEW probes will be treated as biohazard materials.

f.

Internal Affairs will be responsible for the administrative investigation of
CEW applications when:
1)

Application exceeds 15 seconds;

2)

CEW is applied outside of policy and/or training;

3)

The subject is in an at-risk category (ex. young children,
elderly, pregnant).

Less Lethal Options
1.

Officers with specialized training who are authorized and trained in the use of
specialized equipment may use that issued equipment pursuant to a standard
operating procedure approved by the Chief of Police or designee.

2.

The use of less lethal options is not considered deadly force.

3.

Approved less lethal equipment currently includes, but is not limited to:
a.

Bean Bag rounds

b.

Chemical irritants

c.

Rubber pellets

d.

Conducted Electrical Weapons (CEW)

e.

Canine

f.

40mm Impact Munitions

Impact Weapons

Charlotte-Mecklenburg Police Department
Interactive Directives Guide

Response to Resistance
Effective Date: 7/2/2020

H.

I.
V.

600-019
9 of 15

1.

Impact weapons may be used only when an officer is confronted with active
aggression that is occurring or is imminent, against him or herself or another
person.

2.

The use by an officer of a flashlight, baton, or similar object used as a club to
strike a blow to the muscle groups of a person’s arms or legs will be considered
use of less lethal control.

3.

A flashlight, baton, or similar object used as a club to strike a blow to a person’s
head/neck is prohibited except where deadly force is reasonably necessary.

4.

Officers are required to demonstrate proficiency in the use of impact weapons
in a training environment on a biennial basis.

Officers will not use the following tactics unless deadly force is reasonably necessary:
1.

Any hold with or without a device that restricts a person's airway.

2.

Any hold with or without a device that restricts blood flow to a person’s brain.

3.

Any strike with an impact weapon or object to a person's head or neck.

4.

Any other tactic that is reasonably likely to result in death or serious injury
unless deadly force was reasonably necessary.

Officers will not taunt, verbally bait, or initiate needless or unnecessary physical
contact with a subject.

PROCEDURES FOLLOWING THE USE OF LESS LETHAL CONTROL
A.

Medical Treatment
An officer will summon appropriate medical aid when the subject requests medical
assistance or, in the officer's opinion, the subject requires medical assistance. The
officer will contact a supervisor if the officer is in doubt as to the necessity of medical
treatment. In the event a supervisor is contacted, the supervisor will observe the
subject prior to making the decision on whether to obtain medical aid.
After requesting the appropriate medical aid, the officer will take appropriate measures
to protect the integrity of the crime scene and will render medical aid he or she is
trained and certified to provide. Those actions may include:

B.

1.

Secure the scene to protect the subject from any further injury.

2.

Apply any first aid they are trained and certified to apply.

3.

Provide increased observation of the subject to detect obvious changes in
condition.

Documentation

Charlotte-Mecklenburg Police Department
Interactive Directives Guide

600-019

Response to Resistance
Effective Date: 7/2/2020

10 of 15

1.

Officers who use a control method on a subject will contact their supervisor
immediately.

2.

The officer’s supervisor must be notified when a control method is used and
must thoroughly investigate and determine when an IACMS (Supervisor’s
Investigative Report) is required.

3.

If an IACMS (Supervisor’s Investigative Report) is required, the supervisor is
responsible for investigating the incident and for completing the report.

4.

Upon completion of the investigation the supervisor will utilize the transfer
function in IACMS (Supervisor Investigative Report) to route the investigation to
the next higher level in the chain of command for review and disposition.

5.

There are additional requirements for Supervisor Investigative Reports
involving CEW discharges. Supervisors shall:
a.

Photograph the impact points before and after removal (if possible).

b.

Photograph the discharged cartridge, showing the wires and both
probes.

c.

Include a TASER™ Data Download report, covering the previous 24
hours.

d.

Complete the CEW addendum in the IA Case Management System
(IACMS).

6.

Off-duty officers involved in situations where control is used are subject to the
same procedures as on-duty officers. When an off-duty officer is involved in a
situation where control is used, he or she will notify a police supervisor
immediately. If the job or location has an off-duty supervisor assigned, that
supervisor will complete the investigation and forward it to the officer’s chain of
command. If there is no off-duty supervisor assigned, an on-duty supervisor
from the division where the job is located should be contacted. Additionally, onduty supervisors shall assist off-duty supervisors with investigations, as
needed.

7.

The Department has attempted to identify all situations where an IACMS
(Supervisor Investigative Report) investigation should be completed. Such an
investigation is required in any situation that clearly involves the use of a less
lethal or lethal control method. The following are examples of situations where
the completion of an IACMS investigation is required:
a.

An officer exercising police authority uses a control method which
causes any visible or apparent physical injury, or which results in the
subject saying that he or she was injured.

b.

An officer exercising police authority uses any object, including baton,
flashlight, hand, fist, or foot, to strike a blow to a subject.
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c.

An officer exercising police authority uses a control method that in any
way causes a subject to suffer a blow to the head.

d.

An officer uses OC spray on a subject.

e.

An officer uses a CEW on a subject.

f.

An officer uses a less lethal option to affect the arrest or to control a
subject.

g.

The Civil Emergency Unit or other specialized unit uses the less lethal
option(s) to disperse rioters, mobs, crowds, or barricaded subjects. In
this situation the commander of that unit will complete one Supervisor’s
Investigative Report.

h.

A police canine bite.

i.

An officer exercises police authority on a subject resulting in the subject
losing consciousness.

j.

There is evidence that just prior to application of a less lethal control
method an officer taunted, verbally baited, or initiated needless or
unnecessary physical contact with the subject.

An IACMS investigation is also required when no apparent control method was
used, but a subject has sustained visible injuries while fleeing from police or
while in custody. These injuries are categorized as No Force Subject Injury
(NFSI) investigations in the IACMS. Examples include:
a.

A subject flees from arrest and injures himself;

b.

A subject injures himself in any manner while handcuffed or in police
custody.

Witness of Use of a Control Method by an Employee
Any employee, who witnesses the use of a control method that is required to be
reported, will notify a supervisor immediately and complete an Investigative Witness
Statement.

D.

Notification
1.

The investigating supervisor will notify the division commander and/or
Operations Command as soon as possible whenever a CMPD employee has
inflicted serious injuries on a subject.

2.

If the control method used is such that the affected individual requires
hospitalization, Operations Command or division commander will notify the
commander of the Internal Affairs Bureau immediately, regardless of the hour
of the day.
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The existence of one or more IACMS (Supervisor Investigative Reports) documenting
a use of a control method by an individual employee, by itself, cannot be the basis for
discipline against that employee.

PROCEDURES FOR THE USE OF DEADLY FORCE
A.

An officer may use deadly force only as follows:
1.

When it appears to be reasonably necessary to defend him or herself or
another person from what the officer reasonably believes to be the use or
imminent use of deadly physical force; or

2.

To effect an arrest or prevent the escape from custody of a person who, the
officer reasonably believes, is attempting to escape by means of a deadly
weapon; or

3.

To effect an arrest or prevent the escape from custody of a person who, by his
or her conduct or any other means, indicates that he or she presents an
imminent threat of death or serious physical injury to others unless
apprehended without delay.

B.

If reasonable, an officer will identify him or herself as a police officer and issue a
verbal warning before using deadly force. A verbal warning is not required in a splitsecond situation or if the officer reasonably believes that issuing the warning would
place the safety of the officer or another person in jeopardy.

C.

An officer will not discharge his or her firearm under the following circumstances:
1.

As a means of warning or frightening a person.

2.

At or from a moving vehicle, unless deadly force is being used against the
officer or another person and the officer reasonably believes that no other
option is reasonably available. Discharging a firearm in this circumstance is
never authorized when it is reasonable to believe that the vehicle may contain
an innocent passenger or it is reasonably apparent that the vehicle may careen
out of control and injure an innocent bystander. When confronted with an
oncoming vehicle, an officer will not position him or herself into the path of the
vehicle but will take all reasonable steps to move out of the way.

3.

In connection with an investigation or arrest for a misdemeanor offense and
there is no imminent threat of death or serious injury to either the officer or
another person.

4.

To stop or detain an individual based on reasonable suspicion that the
individual is involved in criminal activity, when there is no imminent threat of
death or serious injury to either the officer or another person.

5.

To protect or prevent damage to real or personal property.

6.

To disable a motor vehicle except pursuant to written protocol adopted by
SWAT and approved by the Chief of Police, or designee.
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When based on the totality of the circumstances discharging a firearm would
constitute a greater risk to innocent human life than the subject’s actions. For
example, discharging a firearm into a crowd or shooting into a building or
through a wall, where the subject is not clearly identified and it is unknown if
there are other occupants present.

Pointing a Firearm at an Individual
An officer may point a firearm at another person if he or she reasonably believes that
deadly force may become necessary. An officer need not wait until the threat
becomes imminent before pointing his or her firearm at a person. However, an officer
must be able to articulate why he or she believes that deadly force may become
necessary. Nothing in this section is intended to take away from an officer the ability to
defend him or herself or another person from serious bodily injury or death.

VII.

PROCEDURES FOLLOWING THE USE OF DEADLY CONTROL
A.

Medical Aid
Whenever deadly force is used against a subject and the subject is injured or the
subject requests medical aid, the officer will immediately request medical assistance.
After requesting the appropriate medical aid, the officer will take appropriate measures
to protect the integrity of the crime scene and will render medical aid he or she is
trained and certified to provide. Those actions may include:

B.

1.

Secure the scene to protect the subject from any further injury.

2.

Apply any first aid they are trained and certified to apply.

3.

Provide increased observation of the subject to detect obvious changes in
condition.

Duty to Report Use of Deadly Force.
Any officer who uses deadly force, or witnesses another officer use deadly force, will
immediately contact his or her supervisor.

C.

Duty to Intervene
Officers will take appropriate and immediate action in any situation in which they know
or should have known their failure to act would result in an excessive response to
resistance or egregious behavior which shocks the conscience.

D.

Officer Involved Situation Team (OIST)
Any investigation conducted by the OIST will be pursuant to the written protocol
adopted by the Chief of Police, or designee.

E.

Internal Affairs Bureau
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Whenever an officer uses deadly force, the Internal Affairs Bureau will be responsible
for conducting an administrative investigation.
F.

Division Commander
The patrol division captain will ensure that all officers directly involved in a shooting
incident schedule mandatory counseling sessions with the Department’s psychologist
in accordance with Directive 300-020 Police Critical Incident Stress.

G.

Immediate Supervisor
Whenever an officer uses deadly force, the officer’s immediate supervisor will ensure
that a support supervisor is dispatched to the scene. The support supervisor will
comply with the responsibilities outlined in directive 300-020 Police Critical Incident
Stress.

H.

Support Supervisor
The support supervisor will ensure compliance with directive 300-020 Police Critical
Incident Stress.

I.

J.

K.

Administrative Leave
1.

Whenever the use of a control method by an officer results in the serious injury
or death of a subject, the officer will initially be removed from his or her line
duties pending the results of criminal or internal investigations.

2.

The Chief of Police, or designee, may grant an officer three (3) days
administrative leave with pay or longer.

3.

An officer placed on administrative leave will remain available for call back.

4.

The work status of an officer on administrative leave will be reviewed by the
officer’s chain of command within ten (10) days following the incident.

Negligent Discharge of Firearm
1.

Any officer who negligently discharges a firearm will immediately contact his or
her supervisor.

2.

The supervisor will notify his or her chain of command and Internal Affairs and
initiate an IACMS investigation.

3.

All negligent discharges will be reviewed by a Shooting Review Board
convened by Internal Affairs.

Euthanasia of Animals/Wildlife
1.

Officers are authorized with approval of his or her supervisor to euthanize a
seriously injured animal if delay would cause needless suffering.
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2.

Prior to authorizing an officer to euthanize an animal, supervisors will determine
if an Animal Care and Control Officer is available nearby and defer to that unit if
it can respond in a timely manner.

3.

Supervisors will document the euthanasia of any animal in IACMS and route
the investigation through his or her chain of command.

REFERENCES
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200-001 Discipline, Internal Investigations, and Employee Rights
300-010 Administrative Leave Policy
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400-002 Firearms
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600-019A Management of Conducted Electrical Weapons
Officer Involved Critical Incident Procedures
N.C.G.S. 15A-401(d)
Graham v. Connor, 490 U.S. 386.
Armstrong v. The Village of Pinehurst, 810 F. 3d. 892 (4th Cir. 2016)
CALEA

BREVARD POLICE DEPARTMENT OPERATIONS MANUAL
POLICY NUMBER: 400-02
SECTION TITLE: USE OF FORCE
EFFECTIVE DATE: APRIL 23, 2020
LAST REVISION DATE:

Department Policy
It is the policy of the Brevard Police Department to use only the legally authorized force (both
deadly and non-deadly) in law enforcement situations.
I.

North Carolina State Law
A. In accordance with North Carolina General Statute 15A-401 (d), a Brevard Police
officer is justified in using force upon another person when and to the extent that
he/she reasonably believes it necessary:
1.
2.

To prevent the escape from custody or to effect the arrest of a person who
the officer reasonably believes has committed a criminal offense, unless the
officer knows that the arrest is unauthorized; or
To defend himself/herself or a third person from what the officer reasonably
believes to be the use or imminent use of physical force while effecting or
attempting to effect an arrest or while preventing or attempting to prevent an
escape.

Brevard Police Department Standard Operating Procedures Manual
400-02: Use of Force

B. A Brevard Police officer is justified in using DEADLY physical force upon another
person only when it is or appears to be reasonably necessary:
1. To defend himself/herself or a third person from what the officer reasonably

believes to be the use or imminent use of DEADLY physical force; or
2. To effect an arrest or to prevent the escape from custody of a person who the
officer reasonably believes is attempting to escape by means of a deadly
weapon, or who by his/her conduct or any other means indicates that he/she
presents an imminent threat of death or serious physical injury to others
unless apprehended without delay.
C. The use of force is permissible only in response to actual or potential resistance
or aggression and only to the extent reasonably necessary for an officer to
accomplish his/her lawful purpose. EXCESSIVE FORCE IS PROHIBITED.
II. De-escalation:
Officers of the Brevard Police Department shall make every reasonable effort to de-escalate
all contacts that may lead to the use of force or have led to a use of force. The potential for
injury or worse to both subject and officer escalates as the use of force continuum increases.
The goal of the use of force is to use the minimum necessary force. De-escalation
techniques are required in all situations where circumstances allow.
III. Duty to intervene:
It is the duty of all Brevard Police officers to intervene when other officers use force that is
perceived to be unnecessary in a situation by assisting the officer in de-escalating the use of
force, reminding the officer of the Use of Force continuum or relieving the officer of the
particular use of force. Officers will report all details of the use of force so an investigation is
complete.
IV. Definitions
A. Force - To compel by physical means; Physical contact or action beyond mere
restraint (The use of handcuffs does not constitute the use of force.)
B. Lethal Force - That force which is intended to cause death or serious physical
injury or which the officer reasonably believes will create a substantial risk of
death or serious physical injury
C. Lethal Weapons - Weapons that, through normal and intended use, are likely to
cause death or serious physical injury; This category includes all issued firearms
D. Less-Lethal Weapons - Weapons that, through normal and intended use, will not
cause death or serious physical injury; This category includes batons, Tasers, and
OC Spray
E. Reasonable Belief - That belief that would cause a reasonably trained law
enforcement officer to act or think in a similar way under similar circumstances
F. Serious Physical Injury - An injury that creates a substantial risk of death; causes
serious, permanent disfigurement; or results in long-term loss or impairment of the

Brevard Police Department Standard Operating Procedures Manual
400-02: Use of Force

function of any bodily member or organ
G. OC Spray - Aerosol spray based on the active natural ingredient oleoresin
capsicum, a derivative of various species of cayenne pepper
H. Taser - Electro-muscular disruption device that uses electrical energy to
incapacitate a subject
V. Responding to Resistance or Aggression with Lethal Force
A. An officer may respond to resistance or aggression using lethal force to protect

B.

C.
D.

E.
F.

himself/herself or others from what the officer reasonably believes to be an imminent
threat of death or serious physical injury.
An officer may respond to resistance or aggression using lethal force to effect the capture
or prevent the escape of any suspect that the officer reasonably believes to pose a
significant and imminent threat of death or serious physical injury to the officer or others.
The age and/or gender of the aggressor will not be considered a limiting factor for the
officer who is threatened with death or serious physical injury.
During the course of an arrest or investigation, an officer must decide when to draw and
when to point his/her weapon. The guideline for these actions is whenever the officer
reasonably believes that such action is necessary to protect against an imminent threat of
death or serious physical injury to himself/herself or others.
The use of lethal force against a fleeing felon who does not pose a significant and
imminent threat of death or serious physical injury to the officer or others is prohibited.
Justification for responding to resistance or aggression using lethal force must be limited
to the facts known to the officer or perceived by the officer at the time of the decision.
Facts unknown to the officer must not be considered in later determining justification of
the use of lethal force.

VI. “Response to Resistance or Aggression” Continuum
A. The Response to Resistance or Aggression Continuum is a guideline that relates

approved force to a corresponding level of resistance to arrest or aggression.
B. In response to resistance or aggression, an officer is justified in using the degree of force

that the officer reasonably believes to be necessary for self-defense or to defend others
from circumstances that are reasonably believed to be life threatening or potentially the
cause of serious physical injury. All force must be reasonably necessary. The primary
goal in a law enforcement/subject confrontation is control of the subject. In each situation,
the officer must make a conscious decision, based upon training and experience, to
escalate or de-escalate the level of control.
C. The totality of circumstances surrounding an officer's encounter with a resisting or

aggressive subject shall be considered in determining the appropriate level of force to be
used in a particular instance. Variables such as suspect size, officer size, strength
differential, proximity of bystanders, environment, presence and type of weapon and other
factors shall affect the appropriate level of force used. The amount of force used and the
order by which it is used will depend on the suspect’s level of resistance or aggression
and the circumstances the officer is faced with at the time. Once the use of force or
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resistance by a suspect stops or diminishes, force by an officer in response should
diminish or cease. An officer's proper use of force is determined by what a suspect is
doing at that time, not what may have occurred previously.
D. The use of unreasonable and unnecessary force is never justified. All force, deadly and

non-deadly, must be reasonable and necessary to accomplish an officer's duty, and
consistent with the force a reasonable and prudent officer would use under similar
circumstances. An officer acting in good faith on apparently credible information may
exercise the authority given in this policy. No amount of force is authorized to take an
action an officer knows is illegal or malicious.
VII. Levels of Force
The following graduated levels of force represent steps in the decision-making process that
guide an officer's response to resistance or aggression:

A. Step One Professional Presence-Verbal Command
Levels of subject(s) behavior: Compliance or minor psychological Intimidation (stares,
gestures, etc)
The officer assumes control of the situation through announced and/or uniformed
appearance and professional bearing. If presence alone fails, the officer begins verbal
persuasion, dialog, and command warning if necessary.
B. Step Two Soft Hands
Levels of subject(s) behavior: Verbal Non-Compliance (statements of refusal, etc)
Passive Resistance (ignoring, etc)
The officer places hand(s) on the suspect and advises the suspect that he/she is under
arrest. Any resistance beyond this point is unlawful and must be countered by the officer.
C. Step Three Pain Compliance
Levels of subject(s) behavior: Defensive Resistance (physical resistance in an attempt to
prevent or reduce pain)
Officers may use pressure point control, OC Spray, or Taser. If practical, the subject
should be warned that OC Spray or Taser will be used. Once the suspect is under
control, the pain application must be released.
Use of Tasers, OC spray, and other pain-compliance tools such as baton are not
authorized for use on a person who is merely actively resisting an officer. In the case
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Armstrong vs. Village of Pinehurst, a mentally ill person who was resisting officers by
holding onto a sign post was repeatedly “Tasered”, and eventually died. The 4th circuit
court concluded that use of the Taser for an actively resisting person was excessive.
Though the Court did not offer what level of use of force was proper for a subject who is
only resisting, our training staff determines that the first step is to get additional officers
on scene, then use Step four- mechanical compliance such as wrist locks, arm bars,
pressure points, and other pain-compliance methods with hands in these situations. If
the person changes from resistance to physically attacking officers, use of OC spray,
Taser, and all levels of the use of force continuum are available to the officer, depending
on the level of aggression.
D. Step Four Mechanical Compliance
Levels of subject(s) behavior: Defensive Resistance (physical resistance in an attempt to
prevent or reduce pain)
Usual methods of mechanical compliance include wrist-locks and arm bar or other "come
along" techniques. These techniques counter joint pressure using leverage that may be
applied using handcuffs, the PR-24 baton, or expandable baton. Orthopedic injury may
occur at this step.
E. Step Five Impact
Levels of subject(s) behavior: Active Aggression (physical aggression aimed at injuring
an officer or other person)
Impact weapons are used only when mechanical control methods are ineffective or
inappropriate. Authorized impact weapons include the expandable baton and the PR-24
baton, which an officer may carry only after being trained. Impact weapons are not issued
to every officer by policy and will only be carried under circumstances authorized by the
Chief of Police, and only by officers certified in the use of the specific impact weapon.
Blows should be initially directed toward non-lethal areas of the body. The intentional use
of punches, kicks, strikes, or like maneuvers falls at this step of the continuum. Force
used by the officer should be appropriate to the force used against the officer. The use of
hard hands (clenched fist) shall not be applied to the head area of the suspect to
overcome resistance and or aggression by officers without first exhausting all other
means of control and restraint or unless officer injury is imminent without an immediate
response. The absence of time necessary to employ a more appropriate control device
shall be the determining factor in hard hands justification in each incident.
F. Step Six Lethal Force
Levels of subject(s) behavior: Aggravated Active Aggression (physical aggression
involving a deadly weapon)
An officer will respond to resistance or aggression by applying lethal force using a firearm
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to protect himself/herself or others from death or serious injury, or to apprehend a fleeing
felon when all other means of apprehension have been exhausted and the suspect
presents an imminent risk to the community. When practical, a verbal warning will be
given. Officers' actions will be dictated by the hostile actions of the suspect and the need
for immediate control.
VIII. Limitations on the Response to Resistance or Aggression
A. Lethal Force
1.

The use of a firearm for the application of lethal force in response to resistance or
aggression is authorized only as justified by state law and departmental directives. If
circumstances allow, officers will exhaust all other practical and effective means of
control before using a firearm. Officers are authorized to discharge a firearm at
another person in the performance of duty when lethal force is justified.

2.

Officers will fire their weapons only to stop and prevent an assailant from completing
a potentially deadly act. For maximum stopping effectiveness and minimal danger to
innocent bystanders, that objective is best accomplished by shooting at the center of
the target presented.

3.

Officers are prohibited from discharging firearms when it appears likely that an
innocent person may be injured, except as an ultimate measure of self-defense or in
the defense of another person when the suspect or violator is using lethal force.

4.

Officers are prohibited from discharging firearms at or from a moving vehicle except
as an ultimate measure of self-defense or in the defense of another person when the
suspect or violator is using lethal force. Officers are counseled that moving vehicles
sometimes have other occupants, sometimes hidden form the officer’s view, that
increase the risk of injury or death by the actions of the officer, so extreme caution
must be exercised in such situations.

B. Canine
The deployment of a properly trained police service dog may, under certain
circumstances, be considered a use of force. Canine deployments will be reviewed in the
context of individual circumstances as with any response to resistance or aggression.
Since BPD does not currently have canines, consideration for deploying canines will be
the responsibility of the shift supervisor in consultation with an equivalent supervisor from
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the agency who has the canine in question.
C. Display of a Firearm
Except for general maintenance, storage, or authorized training, officers should not draw,
point, or exhibit their firearms unless circumstances create reasonable cause to believe
that it may be necessary to lawfully use the weapon in conformance with state law and
departmental directives. The pointing of a firearm toward another person constitutes a
response to resistance or aggression.
After such an incident occurs, the officer will verbally notify his/her supervisor as soon as
possible, complete an Incident Report, if appropriate, and a “Use of Force report” detailing
the circumstances of the incident, and forward through his/her Shift Commander who will
conduct a preliminary investigation of the incident and will submit an overview
memorandum to the Deputy Chief of Police along with the Incident Report and “Use of
Force” report. The Deputy Chief will review all reports and may refer the incident to the
Shift Commander for further follow-up. The Deputy Chief will advise the Chief of Police of
the incident and any recommendations.
D. Carotid restraining and Choke Holds
Carotid restraining holds, choke holds, and other similar holds that choke or restrict a
person's ability to breathe or flow of blood to the brain are not trained or taught. These
holds are prohibited except when the officer reasonably believes there is an imminent
threat of serious physical injury or death to himself/herself or a third person and that
he/she has no other reasonable alternative for defending himself/herself or another
person. If carotid restraining holds, choke holds, and other similar holds that choke or
restrict a person's ability to breathe or flow of blood to the brain are used under these
extreme circumstances, the officer will cease to use this type of force as quickly as
possible. Once the person is handcuffed and under control, officers will immediately
seek medical attention for the person, whether they appear to need medical attention or
not.
E. Head Blows with Impact Tools
An officer's use of any inanimate object to strike a blow to a person's head is prohibited,
except when the officer reasonably believes there is an imminent threat of serious
physical injury or death to himself/herself or a third person and that he/she has no other
reasonable alternative for defending himself/herself or another person.
F. Use of Unconventional Weapons
Officers may be required to defend themselves or others against a deadly force attack
with whatever means are available, which may include items not normally considered to
be weapons. Officers are not restricted in the choice of implement that these
circumstances may require in defending themselves or others against another’s use of
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deadly force. Note: Utility knives may be considered such an unconventional weapon.
G. Warning shots are prohibited.
IX.

Impact Devices Striking Options
All Brevard Police Department Personnel shall be trained on the escalation of trauma by vital and
vulnerable striking areas on a subject’s body. The areas are as follows:

X.

A.

Red-Highest Level of resultant trauma. Injury tends to range from serious to long lasting
rather than temporary and may include unconsciousness, serious bodily injury, shock or
death. Strikes in red areas are to be avoided unless lethal force is authorized. The red
areas are as follows:
1. Collar bone
2. Entire head area
3. Throat and neck
4. Solar plexus
5. Spine
6. Tail bone
7. Kidney

B.

Yellow-Moderate to Serious Level of Resultant Trauma. Injury tends to be more long
lasting but may also be temporary. The yellow areas are as follows:
1. Upper abdomen
2. Rib cage
3. Groin
4. Knee joint
5. Elbow joint

C.

Green-Minimal Level of Resultant Trauma. Injury tends to be temporary rather than long
lasting however exceptions can occur. (Except for the head, neck, and spine the whole
body is a green target area for the application of baton blocking and restraint skills) The
areas of the body for green are as follows:
1. Shoulder
2. Forearm
3. Upper arm
4. Shoulder blade
5. Inside of wrist
6. Back of hand
7. Lower abdomen
8. Buttock
9. Thigh
10. Shin and calf
11. Instep
12. Achilles tendon

Deployment of Electronic Control Devices (ECDs) i.e.: Tasers
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A.

This procedure is set forth by the Brevard Police Department regarding the deployment
and guidance on Electronic Control Devices (ECDs).

B.

It is the policy of the Brevard Police Department to use only that level of force reasonably
necessary to control or otherwise subdue violent or potentially violent individuals. ECDs
have been proven effective in furtherance of this policy, and are authorized for use in
appropriate circumstances by trained personnel.

C.

Information
Electronic Control Devices: are devices that override the central nervous system and
controls skeletal muscles. ECDs affect the sensory and motor nervous system. ECDs
overwhelm the nervous system with signals. However, these ECDs go one step further by
directly causing the muscles to contract hence, even someone whose sensory nervous
system is impaired by drugs or mental focus, ECDs will cause involuntary muscle
contractions.
ECDs are deployed as an additional police tool and are not intended to replace firearms or
self-defense techniques. ECDs may be used to control a dangerous or violent subject
when deadly physical force does not appear to be justified and/or necessary; or attempts
to subdue the subject by other conventional tactics have been, or will likely be, ineffective
in the situation at hand; or there is a reasonable expectation that it will be unsafe for
officers to approach within contact range of the subject.
The two ECDs deployed by the Brevard Police Department are the M26 Taser and X26
Taser.
All Tasers have a data port that stores the time and date the unit was fired and the
duration of charge. This data protects officers from claims of excessive use of force by
providing complete and accurate documentation of each firing.
ECDs falls into the category of Less Lethal force technology and equipment, which is
defined as:
Those items which, when used properly, are less likely to result in death or serious
physical injury than force commonly referred to as “deadly”.
Note: Less Lethal Force is defined as a concept of planning and force application
which meets operational objectives, with less potential for causing death or serious
physical injury than conventional police tactics.
Tasers fire two probes up to a distance of 21 feet from a replaceable air cartridge and
uses 26-watts of electrical signals. These probes are connected to the weapon by highvoltage insulated wire. When the probes make contact with the subject, the Tasers
powerful electrical pulse is carried along the wires and into the body of the subject through
up to two inches of clothing.

D.

Procedure
1.

Tasers shall be issued to and used only by officers who have completed the
department’s Taser Training Program.
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E.

2.

Only a properly functioning and charged Taser shall be carried in the field.

3.

Each discharge, including an accidental discharge of a subject, shall be
investigated and documented utilizing an internal Use of Force Report.

4.

Tasers are programmed to give a 5-second cycle. After the first cycle stop and
evaluate the situation. If subsequent cycles are given the operator should consider
other options to get the subject into custody.

5.

Officers may choose to secure a suspect during this 5-second cycle, provided
they do not touch any area of the suspect’s body between the probes. Physical
touching by officers between the probes during charge will result in a shock to the
officer(s). The probes should not be touched during this time period, as you would
also receive the same “electrical current.” In addition, officers should avoid
stepping on or tripping over the wires.

6.

Never aim the Taser at the eyes or face. It is laser-sighted- the top probe will
follow the front and rear sights; the bottom probe will travel at an 8-degree
downward angle below the aim point/laser-sighted area. The rule of thumb for the
bottom probe is that it drops 1 foot for every 7 feet that it travels. The optimum
range is 7 to 15 feet.

7.

Keep hands away from the front of the unit at all times unless the safety is in the
downward position and the Taser is deactivated.

8.

The “Probe Mode” should be the primary setting option, with “Drive Stun Mode”
generally used as a secondary option.

9.

Do not fire the Taser near flammable liquids and fumes. The Taser can ignite
gasoline or other flammables. Some self-defense sprays are flammable and would
be extremely dangerous to use in conjunction with the Taser. The OC used by the
Lenoir Police Department is non-alcohol-based and is not flammable. Do not
deploy the Taser in highly flammable meth labs.

Platoon Commander Responsibilities
1.

Review each use of the Taser by officers within their platoons.

2.

Ensure training on less-lethal devices is provided as needed.
Note: Taser refresher training will be conducted on a yearly basis by a certified
instructor.

F.

3.

Ensure that incidents involving Any discharge of a Taser on a subject are
investigated and properly documented on the Use of Force Report.

4.

Ensure use of the Taser is delegated to a trained officer.

5.

Monitor the use of the Taser and related tactics.

Sergeant’s / Corporal Responsibilities
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1.

Ensure the batteries of the Taser are properly charged. Rechargeable battery
packs should be replaced with freshly charged battery packs at the beginning of
each shift. When replacing the battery packs, the Air Cartridge must be removed.
(Note: The battery indicator on the M-26 Taser will not properly work with
rechargeable batteries. To test the rechargeable batteries, remove the Air
Cartridge and check for a rapid electronic pulse.)

2.

Respond to scenes where the Taser has been deployed.

3.

Ensure that officers who use the Taser complete an internal Use of Force Report.
Use includes, “drive stun” or discharge.

4.

Investigate each incident in which a Taser is fired or used as a contact ”stun gun”
and review the detailed memo or incident report and Use of Force Report.
5.
If not on scene, summon EMS to administer emergency medical care if
necessary.

6.
G.

H.

Ensure that photographs are taken of the probe penetration sites and any
secondary injuries caused by falling to the ground, etc.

Field Officer Responsibilities
1.

Upon encountering a situation which may require the use of a Taser, request a
Taser equipped backup, if available, and a supervisor.

2.

When practical, do not escalate the situation prior to the arrival of a backup and a
supervisor.

3.

When a subject is armed with a Taser and attacks or threatens to attack a police
officer, the officer may defend him-or herself to avoid becoming incapacitated and
risking the possibility that the subject could gain control of the officer’s firearm.
When possible, officers should attempt to move outside of the device’s range
(approximately 21 feet) and seek cover, as well as request back-up.

Officers Discharging a Taser Shall:
1.

Request the response of a supervisor if not en-route or on-scene.

2.

Prior to the use of the Taser, broadcast “TASER! – TASER!”, indicating a use of
the Taser is imminent to make other officers aware of your intent and prevent
sympathetic nerve shootings.

3.

Persons who have been subjected to the Taser, or probes, shall be treated as
follows:
a.

Once in custody, officers(s) shall evaluate the subject to determine if the
Taser probes have penetrated the skin. If the probes have penetrated the
skin in a sensitive area such as the face, head, neck, groin, breast area of
a female, or a pregnant female, EMS should be contacted immediately for
medical evaluation and/or probe removal. Officers should inform
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Paramedics that the suspect has been subjected to an electrical charge
from the Taser and the approximate time the action occurred. EMS will
make an on-site determination to remove the probes or to transport to
Caldwell Memorial Hospital for removal. Officers will accompany EMS in
the ambulance any time a transport is needed. (Note: The probes are #8
straightened fish hooks that can only penetrate a maximum of ¼ inch.)

4.

b.

Officers should be aware that one of the more likely injuries involved with
the deployment of the Taser is that incurred by falling to the ground.
Officers should thoroughly evaluate the subject for injuries and summon
EMS if necessary.

c.

If the probes are found by officers to have penetrated the skin in an area
other than those aforementioned, officers may choose to remove the
probes themselves once the subject is restrained appropriately. (Note:
The probes should not be removed until total compliance is gained, as
additional charges may be necessary. Officers should consult with a
supervisor prior to deciding to remove probes on-scene). Officers must
wear rubber gloves during this procedure, and shall declare
“CONTAMINATED SHARP!” to inform others and remind themselves of
potential risks. Removal procedures should be reflective of the officer’s
training and should be done as cautiously as possible to prevent
“sticking” the officers or the suspect. Removal will be done by placing the
officer’s thumb and index finger no closer than 8” to the probe then pulling
the skin tight. With the other hand, the officer will grasp the probe at its
base, near the skin, and firmly and quickly pull directly upward, removing
the probe from the skin.

d.

Once removed from the suspect, used probes shall be carefully secured
by placing them in a sharps container. If no sharps container is available,
the officer may place the probes, barb first, into the used cartridge and
secure with tape.

e.

When the probes used are no longer impaled in the skin, the subject may
be transported to the appropriate processing facility. The officer should be
aware of any complaints of pain or discomfort from the arrestee,
understanding that under normal circumstances, there should be minimal
discomfort once the electrical charge has been halted. Officers shall make
band-aids and anti-bacterial ointment available to the subject once the
situation dictates; however, these items should be applied by the subject,
not the officer.

f.

Prior to release at any detention facility, officers should once again
evaluate the subject and determine through questioning if any complaints
or injuries should be given medical attention. If, at any time, medical
attention is deemed necessary, officers will request medical clearance
from qualified medical personnel before continuing with any further action,
i.e. processing, booking.

Complete a Use of Force Report and submit with a copy of the detailed memo or
Incident Report. Note on the body diagram, the location of the probe’s / drive stun
contact with the body.
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5.

The Air Cartridge and probes used shall be tagged into evidence. Since the
probes may have blood on them (bio-hazard), the officers should wear protective
latex gloves when handling. The wires shall be wound around the cartridge and
taped in place. The probes, having been secured inside the cartridge or in a
sharps container, shall be included in the evidence.

6.

Tactical Deployment
a.

Use common sense.

b.

Use verbal commands and point laser sight at subject prior to firing.

c.

Have a second Air Cartridge present or a second Taser ready to fire in
case probes miss the target, a malfunction occurs, or an Air Cartridge is a
dud.

d.

Required backup/arrest team (depending on situation possibly with lethal
force option).

e.

Aim at center of mass and from rear if possible. Watch for thick and/or
loose clothing. If probes hit clothing, the electrical current can only
penetrate from maximum of two inches away.

f.

Use cover and distance to ensure officer safety.

g.

Use to avert violent confrontation.

h.

If subject runs, officer must run also to prevent wires from breaking. If
running is not appropriate, consider a second charge or remove cartridge
from the Taser.

i.

Avoid use on slanted rooftops or on edge of tall buildings, since the
offender will fall after receiving a charge from the Taser.

j.

Use probe deployment instead of drive stun. Probe hits are more
desirable than drive stuns, i.e. they are more effective, can be applied
from a safe distance, usually requires fewer cycles, and causes fewer
injuries.
Note:

The Taser is a sensitive electronic product and costly device,
which should be encased in its protective holster when not in use. Care
should be taken to avoid dropping the Taser and to assure that it is
adequately secured while being transported in vehicles. Defective Taser
and Air Cartridges shall be returned to a Certified Taser Instructor.

The faceplate of the Taser Air Cartridge is secured to the Air Cartridge body.
Direct sunlight, heat, or pressing on the faceplate may cause the cover to
disengage from the Air Cartridge. Air Cartridges with loose face plates
should be returned to a Certified Taser Instructor.
I.

Use of Force Issues
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1.

The use of the Taser constitutes a Use of Force.

2.

The Taser is placed on the Use of Force Options chart with handcuffs & OC.

3.

The Taser should only be used against persons who are actively resisting or
exhibiting active aggression, or to prevent individuals from harming themselves or
others.
a.

The suspect is punching or kicking, or

b.

Threatening to punch or kick, or

c.

Lesser force options are ineffective, or

d.

Likely to be ineffective, or

e.

The officer reasonably believes the suspect poses a credible threat, or

f.

The suspect poses a threat from a distance and the officer is at risk of
injury if he or she attempts to close the gap.

g.

Other considerations on deployment are:
1)
2)
3)
4)
5)

Imminent threat to officers and/or others.
Suspect actively resisting arrest (detention).
Circumstances are tense, uncertain and rapidly evolving.
Severity of the crime an issue.
Attempting to evade by flight.

h.

The Taser should not be used against a passive suspect.

i.

Officer / Subject factors that should be considered:
1)
2)
3)

Age
Sex
Pregnant or Elderly subject

(Avoid use on late term women and elderly, unless all other less-lethal options
have failed or not applicable, as the Taser could cause complications from a
secondary injury fall).
1)
2)
3)
j.

Skill level
Multiple subjects / officers
Relative strength

Special Circumstances:
1)
2)
3)
4)

Closeness of a weapon
Injury or exhaustion of an officer
Officer on ground
Distance between officer and subject
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5)
6)
J.

Special knowledge
Availability of other options

Taser/Drive Stun Option
1.

The Taser may also be used as a drive stun. The drive stun may be an effective
tool when delivered to a nerve point of a subject without the use of the probes.
The drive stun should not be anticipated to be as effective as the Taser, and
requires very close contact with the non-compliant subject. Therefore, it is
recommended that its use is limited to the necessary stoppage of aggression by a
subject who is within the reach of the officer or as a visible deterrent of aggression
by a subject in order to gain compliance with verbal commands of the officer. The
Taser drive stun option relies on pain compliance only and does not override the
sensory or motor nervous system.

2.

Use of the drive stun should not require the attention of EMS. However, as with
the application of any use of force, medical attention will be sought if requested, or
believed necessary, by the officer and/or police supervisor. All documentation
shall be completed as with the use of the Taser. In addition, if the suspect is
transported to a detention facility or there is a change in custody, the officer will
notify the staff of that facility or agency or the person assuming custody of the
suspect that they have been drive stunned.

XI. Use of Oleoresin Capsicum (OC)
A.

The Brevard Police Department certified and issued OC spray is also non-toxic and has
no lasting side effects.
1.

The Department certified and issued spray also uses a non-flammable nitrogen
propellant substance to disperse the peppery spray.

2.

The heavy stream pattern can be delivered at a distance of approximately 12 to
15 feet, with the minimum recommended spray distance of 36 inches. It may take
an individual 5 to 8 seconds to feel the full effects of the repellant.

3.

The cone pattern can be delivered at a distance of approximately 8 to 12 feet, with
the minimum recommended spray distance of 36 inches. This type of pattern is
dispersed in a wide formation making it easier to acquire the target. The spray is
completely filled with microscopic droplets causing every area around the
subject’s eyes, nose and face to be covered.

4.

Officers shall not use OC for any other reason than to gain control of a person
subject to arrest, investigative detainment, for personal protection or the protection
of others from injury when more dangerous devices appear inappropriate.
Although OC does not work on everyone all the time, it has been proven nationally
to be one of the most reliable tools available to law enforcement. Because OC
has been proven to cause less injury than impact weapons it may be used before
impact weapons. If the deployment of OC is ineffective then the officer should
move to the next phase on the use of force options chart.
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5.
B.

C.

OC agents are considered an alternate use of force option and are not intended to
replace an impact weapon, control & restraint/defensive tactics, or a firearm.

Training
1.

Prior to being issued and carrying OC, each officer shall undergo a four (4) hour
class on the device.

2.

The class shall include a history of OC, its components, physiological effects, use
of force options, proper deployment, after exposure care, and documentation. In
addition to the topics listed, each officer shall pass a written examination relating
to the course.

3.

Each officer shall further be required to undergo a practical exercise that shall
involve that officer being exposed to a level (1) one exposure. This is defined as a
direct physical contact with the product used. Level (1) one contamination is the
result of a direct contact to the facial area. Prior documentation of level (1) one
exposure will meet the requirements for this portion of training.

Deployment

After having attempted to utilize less restrictive methods to gain compliance, the procedure for OC
use shall be as follows:
1. The suspect shall be warned of the impending deployment of the repellant unless officer,
bystander, or suspect injury is imminent without an immediate response. Time shall be a
determining factor in this situation and shall be examined in each incident.
2. Officer preparing to deploy OC should yell out OC, which will be a warning to other
officers in the area that OC is going to be deployed.
3. The suspect should be sprayed with short ½ to 1-second bursts to the facial area, nose and
mouth. Multiple officers spraying should be avoided.
4. The officer shall engage in an evaluation period to determine the effects of the repellant. If at
the conclusion of the evaluation period the subject is determined to
5. Be under the effects of the repellant, no further use shall be authorized.
6. The subject should at that time, be taken into custody. An evaluation of the subject’s condition
until it is obvious that the subject is no longer under the effects of the repellant shall occur.
7.

If the first deployment of OC and evaluation proves ineffective or if the subject
continues to resist, a second deployment of OC is authorized followed by another
evaluation period to determine compliance.

8. OC should not be used against persons who are in any type of respiratory distress or who are
known by the officer to have asthma or other respiratory illnesses such as emphysema, lung
cancer, etc.
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D.

After Exposure Care
1.

E.

All persons sprayed with OC by an officer of the Brevard Police Department shall
receive post treatment care as soon as possible to diminish the effects of the
repellant. The After Exposure Care process shall be as follows:
a.

Once the subject has been taken into custody and is no longer a threat to
the officer or others, that person shall be preliminarily treated at the scene
of the incident by the officer spraying the person with water from a spray
bottle that is carried in each patrol vehicle. The officer shall also use wet
paper towels to wipe the subject’s face prior to beginning transportation
for further care.

b.

After Exposure Care has been conducted on scene and the subject is
removed from the area, then the subject may be transported. The subject
must show signs of diminishing effects from the repellant before he or she
is transported. If the scene is unsafe or the effects from repellant have not
diminished, the subject shall be transported to the department for post
treatment care. During transporting to the department or to the
magistrates office, the subject shall be continually monitored to insure that
no respiratory distress is occurring.

c.

If during transportation, or at any time after being sprayed, the subject
appears to be undergoing any type of medical emergency, does not
shows signs of diminished effects from the repellant, or requests medical
assistance, the subject shall immediately be transported to the hospital in
a police unit to receive medical assistance, or (EMS) shall be summoned
to administer emergency medical care to the subject. No officer shall sign
a financial responsibility form for charges at the hospital.

d.

After Exposure Care at the department shall consist of supplying the
subject with cold running water and soap so the subject may wash the
affected areas and flush their eyes with running water.

e.

The janitor’s closet near the lounge area in the basement or the usage of
the water hose adjacent to the K-9 office located at the back parking lot of
the department will be sufficient to handle the after exposure care
process.

f.

Two (2) officers shall be present with the subject during the post treatment
care. This is for the safety of the officer as well as the subject being cared
for.

Documentation
1.

Documentation of the use of OC shall be as follows:
a.

As soon as possible after the use of the repellant, the officer involved shall
notify their immediate supervisor of the use. This may be done by radio if
necessary. The supervisor shall report to the scene or to the department
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to evaluate the situation and the condition of the subject sprayed.

XII.

b.

The officer involved should document all times of arrivals, dispersals, after
exposure care, transportation, and incarceration. This may be done over
the radio if necessary and logged into CAD. A copy of all times may be
printed out for the officer, by the telecommunications officers on duty.

c.

The officer(s) involved in the spraying of OC shall complete a Use of
Force Report form and a detailed memo or Incident Report to their
Division Commander outlining the use of force.

d.

The Shift Supervisor on duty shall review all reports to insure that they are
complete.

e.

The Deputy Chief shall be notified any time a person is transported to a
medical facility, for treatment as a result the deployment of OC.

Procedures Following Certain Uses of Force
Documentation:
A. Use of Force Report – Specific levels of use of force by officers shall be documented and
reported on the Use of Force Report. The purpose of this report is to immediately
document the use of force should any questions arise. Not every touching by an officer
requires completion of this documentation. Decisions regarding what force require
notification and reporting shall be made by reference and to other portions of this policy
and to other Department training. In addition to the Brevard Police Department Use of
Force Report, the reporting officer shall submit a memo to their Shift Supervisor to be
forwarded to the Deputy Chief of Police detailing the incident. Uses of force requiring this
report include:
1. Any pointing or discharging of firearm
2. Any OC spray discharge
3. Any deployment of Taser (either cartridge or dry stun)
4. Any strikes (Includes impact weapons and/or hands, fist, knee, elbow, etc.)
5. Any injury
B. Person in Need of Assistance - If any person on whom force was used by an officer needs
medical attention, the officer will see that appropriate assistance is rendered.

Reporting All Response to Resistance or Aggression Incidents

XIII.

A. Whenever an officer:



Takes any action that results or is alleged to have resulted in the injury or death of
another person, and/or
Responds to resistance or aggression with or without the use of lethal or less-lethal
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weapons, including the accidental or intentional discharge of a weapon (excludes training,
ballistics examinations, incidents involving the destroying of animals, and lawful
recreational shooting or hunting in any jurisdiction, unless such lawful recreational
shooting results in death or injury to any person or damage to any property)
The officer will immediately:
1.

Notify the Communications Center of the incident and location

2.

Determine the physical condition of any injured person and render first aid when
appropriate

3.

Request necessary emergency aid

4.

Communications will notify the Shift Commander and Deputy Chief and Police
Chief

5.

Protect his/her weapon for examination and submit the weapon to a supervisor
upon request
a. If a firearm was used as lethal force in response to resistance or aggression, a
supervisor will take the weapon from the officer and submit it to the Evidence
Custodian or appropriate investigator for entry as evidence. If possible, the
officer's supervisor should take the weapon from the officer after returning to
the Department. The weapon will be handled in the same manner as any
other firearm seized as evidence. The Shift Commander will ensure that the
officer is issued and re-qualified with a replacement weapon immediately or as
soon as possible.

6.

Remain at the scene, unless injured, until instructed otherwise by the responding
supervisor
a. The Shift Commander at the scene may instruct the officer to respond to
another more appropriate location. For incidents involving the use of lethal
force in response to resistance or aggression, the officer's supervisor should
remove the officer from the scene and return to the Department as soon as
possible.

7.

B.

After 48 hours, the involved officer(s) will prepare and submit a detailed Incident
Report and Use of Force report through the Shift Commander

The shift supervisor shall:
1. Secure the scene of the incident;
2. Conduct a preliminary field investigation;
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3. Assist the officers involved;
4. Submit a detailed report of the incident to the Chief of Police and assigned
investigators.
C. In the case of death or serious physical injury the State Bureau of Investigation and the
Brevard Police Department shall conduct a joint criminal investigation. Personnel
designated by the Chief of Police shall be responsible for conducting a departmental
investigation to determine:
1. If the shooting was;
a. Within policy;
b. Out of policy;
2. Evaluate tactics and training considerations in the areas of:
a. Tactics prior to drawing and firing the weapon;
b. Drawing and firing the weapon; and,
c. Tactics following its discharge; and,
3. Examine the quality of supervision prior to, during, and after the shooting incident.
D. All other incidents involving the use of force by officers where serious injury has not
occurred shall be handled as department inquiry.
E. Officers involved in use of force incidents resulting in death or requiring the hospitalization
of individuals where the officer’s firearm or impact weapon was employed shall be
required to submit to a drug and alcohol test as prescribed by the City of Brevard’s Drug
Testing Policy. (For the purposes of this policy, the use of pepper spray, Taser or K-9
incidents shall be excluded from this provision; i.e. requiring a drug test.)
F. In addition, anytime there is reasonable suspicion that excessive use of force has been
used by an officer, the officer must undergo an alcohol and controlled substance test
pursuant to this subsection and the City’s Drug Testing Policy.
XIV.

Annual Analysis
The Deputy Chief of Police will conduct and annual analysis of Use of Force incidents.
This may reveal patterns or trends that could indicate training needs, equipment
upgrades, and/or policy modifications.

XV. Dispatching Animals
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A. The euthanizing of an animal by firearm is justified:
1. For self-defense
2. To prevent substantial harm to the officer or another person
3. When the animal is so badly injured or sick that compassion requires its relief from
further suffering and there is need for immediate action. In such instances the Shift
Commander should be notified prior to the firearm use, if possible. A seriously sick
or injured animal may be euthanized only after reasonable efforts have been made
to request assistance from the owner.
4. Hand guns and shotguns will be the only lethal weapons authorized to use in the
killing of an injured animal. Rifles are not authorized for euthanizing injured animals.
B. The destruction of a vicious animal by firearm will be reported as a response to resistance
or aggression and guided by the same directives set forth for self-defense and to
ensure the safety of others.
C. The destruction of a sick or injured animal by firearm will be reported by an officer to the
following staff:
1.
2.
3.
4.

Chief
Deputy Chief
Animal Services Officer
Supervisor

D. Notification will happen as soon as possible. A supervisor will be consulted prior to
euthanasia if time permits. An annual summary report of all occurrences will be
completed by the Animal Services Officer and forwarded to the Chief of Police. The
following information will be reported about the incident:
1.
2.
3.
4.
5.
6.
7.
8.

Location
Animal injury source
Officer/supervisor involved
Safe location to discharge a weapon
Weapon used
Number of rounds fired
Disposal of the animal
Unusual incident that might draw attention to the City or the Department.

XVI. Off-Duty Actions
A. Off-duty officers should refrain from taking forcible police action except in circumstances
that seriously threaten life, valuable property, or public order.
B. In other circumstances, the most appropriate police action is to request the assistance of
an on-duty officer at the first opportunity.
C. Before taking any action while off duty, officers should carefully consider the risks to
themselves and to others that may be caused by sudden confrontation with armed
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criminals or suspects. If possible, the off-duty officer should identify himself/herself as a
law enforcement officer before taking action.
D. No unarmed off-duty officer will be subjected to disciplinary action for failure to take action
if that action would reasonably require being armed.
E. Note: Officers who are not in their authorized jurisdiction have the same rights as citizens
and should respond accordingly.
XVII. Issuance of Weapons/Training on Response to Resistance or Aggression
1. The use of unapproved, non-issued weapons or ammunition, either lethal or less-lethal, is
prohibited. All weapons, lethal and less-lethal, and ammunition must be either issued by
the Department or approved by the Chief of Police or designee.
2. No weapon will be issued for field use until the weapon has been inspected and the
employee has demonstrated an acceptable level of proficiency in its use as established
by the Chief of Police. Before being authorized to carry a firearm or other approved
weapon, employees will be issued copies of and instructed in departmental directives
governing use of force and weapons. In-service training for all sworn employees on the
use of lethal and less-lethal force will occur annually.
XVIII. Weapon Discharge in Another Jurisdiction
1. In the event that an officer's weapon is discharged in another jurisdiction for other than
recreation, the officer will immediately notify the appropriate law enforcement agency in
that jurisdiction and contact an on-duty Brevard Police Department supervisor as soon as
practical.
XIX. Weapon Discharge Off-Duty
1. In the event that an officer's weapon is discharged outside the line of duty, the officer will
immediately advise the Communications Center of the incident and request that the
appropriate supervisor be notified. The officer should secure the area of the shooting, if
appropriate, and await the arrival of the supervisor. The supervisor will determine if an
investigation is required and, if so, will conduct an investigation as if the weapon was
discharged within the officer's official capacity. If the supervisor determines that an
investigation is not required, the officer will forward a memorandum detailing the facts of
the incident to his/her Shift Commander as soon as practical.
XX. Weapon Discharge by Non-Employee
1. In the event that an officer's weapon is discharged by an individual who is not employed
by the Department, the officer will follow the same procedure as if he/she had fired the
weapon.
XXI. Internal Documentation and Reporting
1. Preliminary Investigation: A neutral and detached supervisor, one not present or involved
in the incident, will conduct a preliminary investigation of the incident and will submit an
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2.
3.
4.
5.

overview memorandum through the chain of command along with the Use of Force
Report.
Management Review: The Deputy Chief of Police will review all reports and may refer the
incident to the Shift Commander for further follow-up. The Deputy Chief will forward all
reports and recommendations to the Chief of Police.
The Chief of Police will review all Use of Force Reports and will determine what further
action is required.
Dissemination and Analysis: Use of Force Reports may be disseminated to authorized
City personnel in accordance with state law and City ordinances.
A person designated by the Chief of Police will conduct and document an annual analysis
of Use of Force Reports to reveal any patterns or trends that could indicate training
needs, equipment upgrades, and/or policy modifications.

XXII. Lethal Force Data
1. The Chief of Police will submit data to the Uniform Crime Records Section of the Federal
Bureau of Investigation (FBI) for every incident that culminates in the death of a citizen as
a result of the response to resistance or aggression by a police officer employed by the
Department.
2. The Department will compile data on every non-training shot fired by departmental
employees.
XXIII. Relief from Duty
1. An officer directly involved in an incident involving the use of lethal force in response to
resistance or aggression resulting in serious physical injury or death will be placed on
non-disciplinary leave or will be assigned to an administrative duty assignment, as
designated by the Chief of Police, during the investigation of the incident. This action is
taken in order to protect the interests of the individuals involved and the Department while
an investigation is being conducted, and does not imply or indicate that the officer acted
improperly.
2. If on non-disciplinary leave without an administrative duty assignment, the officer will
remain available for departmental interviews and will be subject to recall to duty at any
time. Upon returning to duty, the officer may be assigned to an administrative duty
assignment for a period of time determined appropriate by the Chief of Police.
XXIV. Critical Incident Debriefing
1. All officers directly involved in any incident involving the use of lethal force that results in
injury or death will be required to undergo a debriefing with a psychologist provided by the
Department as soon as reasonable.
References
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Purpose
To establish guidelines concerning the authorization, implementation, documentation and
investigation of use of reasonable force by Clayton Police Department Officers.

Policy (4.1.1)
The Clayton Police Department officers will use only the reasonable and necessary amount
of force to accomplish lawful objectives, to overcome resistance and/or aggression, or to
gain compliance in effecting an arrest, or in defense of life.
Chief’s note: nothing in this policy is intended to hinder an officer’s use of force when the
officer reasonably believes it necessary. Police officers may always and legally defend
themselves, or others. In all instances, officers will comply with applicable federal and
North Carolina General Statutes.

Definitions
Deadly Force – Any force reasonably likely to cause death or serious bodily injury.
Deadly Weapon – Weapons that, through normal and intended use, are likely to cause
death or serious physical injury.
Electronic Control Device (ECD) – A group of devices that use a high-voltage, low amp
charge of electricity to induce involuntary muscle contractions that cause temporary
incapacitation. ECD can be used in a “probe/shot” mode or a “drive stun/touch stun”
mode.

Use of Reasonable Force

Force – Physical contact or action beyond mere restraint that is used to overcome
resistance or aggression by a non-compliant person.
Imminent - Impending to the point of happening.
Less Lethal Instruments – Instruments that, through normal and intended use, are not
likely to cause death or serious physical injury.
Reasonable Belief - The facts or circumstances the officers know, or should know, are
such as to cause an ordinary and prudent officer to act or think in a similar way under
similar circumstances.
Roadblock - Any method, restriction or obstruction used or intended for preventing free
passage of motor vehicles on a roadway in order to affect the apprehension of an actual
or suspected violator.
Serious Physical Injury - An injury that creates substantial risk of death, causes serious
permanent disfigurement or results in long term loss or impairment of the function of any
bodily member or organ.
Use of Reasonable Force Documentation Package – A package of applicable reports and
related material that fully describes the actions involving a use of force. This package may
include:









F801 - Use of Force Report;
Arrest Report;
Incident/Investigation Reports;
Crash Reports – DMV-349;
Report of Employee Injury;
Photographs;
Statements from witnesses; and/or
Other reports as applicable.

Procedure
North Carolina General Statute
15A-401 (d) – Use of Force
1. Subject to the provisions of subdivision (2), a law enforcement officer is justified in
using force upon another person when and to the extent that he reasonably believes it
necessary:
a) To prevent the escape from custody or to effect an arrest of a person who he
reasonably believes has committed a criminal offense, unless he knows that the
arrest is unauthorized; or
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b) To defend himself or a third person from what he reasonably believes to be the use
or imminent use of physical force while effecting or attempting to effect an arrest or
while preventing or attempting to prevent an escape.
2. A law enforcement officer is justified in using deadly physical force upon another
person for a purpose specified in subdivision (1) of this subsection only when it is or
appears to be reasonably necessary thereby:
a) To defend himself or a third person from what he reasonably believes to be the use
or imminent use of deadly physical force; (4.1.2)
b) To effect an arrest or to prevent the escape from custody of a person who he
reasonably believes is attempting to escape by means of a deadly weapon, or who
by his conduct or any other means indicates that he presents an imminent threat of
death or serious physical injury to others unless apprehended without delay; or
(4.1.2)
c) To prevent the escape of a person from custody imposed upon him as a result of
conviction for a felony.
Chief’s note: Nothing in this policy permits willful, malicious, or criminal conduct by any
person that injures or endangers any person or property. Moreover, excessive force is
strictly forbidden.
General
1. Clayton Police Department Officer will have a working knowledge of North Carolina
General Statutes relating to Use of Force, specifically 15A-401.
2. All instances where force is used by an officer will comply with NCGS 15A-401 and this
order.
3. Officers will, in all instances, employ the minimum amount of force required to
successfully overcome physical resistance, prevent escapes, and effect arrests.
4. The use of force in response to resistance and/or aggression will be reasonable and
based upon the totality of the circumstances in which the force was used.
5. Officers using physical force, or who initiate any action that results in, or is alleged to
have resulted in, the injury or death of another person, will ensure their actions are
consistent with current training and policies of the Clayton Police Department.
6. Officers will document all uses of force and any action that results in, or is alleged to
have resulted in, injury or death of another person consistent with the provisions of
this order. (4.2.1 (b))
7. Officers involved in use of force while off duty or engaged in extra-duty assignments
are subject to the same reporting procedures as on-duty officers.

3

Use of Reasonable Force



Such use of force notifications will be made to the on-duty supervisor

8. In all use of force situations, once the suspect or person involved is under control,
force must stop, except for the minimal amount required to maintain control of an
arrestee.
Use of Force Continuum
(SOURCE: Subject Control Arrest Techniques, Instructor Lesson Plan, North Carolina
Justice Academy, January 2010)

Use of Force Options
1. Use of force options enable individuals to select and utilize an appropriate level of force
to a corresponding level of resistance. The primary goal of an officer when confronted
by a subject is to gain control of the subject. The Officer’s force decision should be
based in the capacity for control versus the potential of death or serious physical
injury.
2. Officers will initiate a response to resistance or aggression at the lowest level
reasonable. However, officers can enter the continuum at any level that is reasonable
based upon the situation.
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3. Officers may escalate through the levels of force when necessary to accomplish lawful
objectives, but force will be used in a reasonable manner based upon the threat facing
the officer.
4. An officer's use of force is a response to the subject's behavior and does not
specifically follow a preset order of escalation. An officer must continually assess a
subject's behavior to allow for appropriate escalation/de-escalation in the use of force.
5. The use of force options will be as follows:





Presence – Psychological force established through the officer's arrival on the scene
and symbols of authority, positioning, stance, and use of a reaction zone aid in the
control of confrontations and facilitate officer safety.
Verbal Commands/Direction/Control - Conversation, advice, commands, or
instructions utilized by the officer to control or de-escalate a confrontation. Verbal
communication, when applicable, should accompany officer actions, including the
officer's identification and announcement of arrest as outlined in N.C.G.S. 15A401(c)(2).
Physical Control - Use of physical contact to include touching, assisting, grabbing,
joint manipulations, kicking, or striking. Such contact includes empty hand
techniques and does not include the use of intermediate weapons or Instruments.
 Soft Hands – Techniques which have a low probability of injury such as an arm
bar, joint locks, and pressure point utilization.
 Hard Hands - Techniques which have a higher probability of injury, such as
punches, kicks, or stuns.



Intermediate Weapons/Instruments – those tools when utilized according to
recognized training methods, reduce the probability of serious bodily injury and
may include:
 Aerosol/Chemical Agents - The use of Oleoresin Capsicum (OC), or other
authorized agents, to control suspect resistance. Aerosol/chemical agents
typically target the suspect’s facial area and cause moderate discomfort,
activate mucus membranes, and reduce resistance.
 Electronic Control Devices (ECD) – Deploy electronic currents into a suspect’s
body to overwhelm the central nervous system and causes muscles to
involuntarily contract, whereby decreasing or eliminating suspect resistance.



Impact Instruments - The officer may use impact instruments only when
mechanical control methods are ineffective or inappropriate. Strikes should be
initially directed toward less lethal areas of the body and be conducted in
accordance with training. In life-threatening situations, officers may use any item at
their disposal to protect themselves or others.
 Low-level Intermediate Instruments - Instruments used with slow pressure not
requiring dynamic impact or physical exertion.
5

Use of Reasonable Force

 High-level Intermediate Instruments - Instruments which involve strikes or
could cause temporary physical incapacitation when applied.
 Exact Impact/Extended Range Impact– Exact Impact/Extended Range Impact
devices are less-lethal projectiles, such as bean bags, rubber or foam
projectiles, and similar devices. Officers may use Extended Range Impact
Projectiles only after lethal cover is in place. These projectiles are designed to
provide a level of force stronger than an impact instrument, but less than deadly
force.


Deadly Force – Action(s) which would likely result in death or serious bodily injury.
 The officer may respond to deadly force being used against him/her or a third
party by applying deadly force using a firearm or any other deadly weapon in
accordance with NC General Statue 15A-401 (d) (2) as stated in section VII.

6. Courts have determined that a review of use of force by a police officer may include
the following issues:






The seriousness of the underlying offense;
Any physical threat posed by the suspect;
The degree the threat exists;
Active resistance or attempted escape to evade arrest; and/or
Objective reasonableness. (Graham vs. Connor [490 U.S. 386, 1989])

Deadly Force
1. Clayton Police Department Officers may use deadly force only in accordance with NCGS
15A-401(d)(2)(a) and (b). (4.1.2)
2. Limitations


A law enforcement officer is justified in using deadly physical force upon another
person for a purpose specified in the statute. NCGS 15A-401(d)(2)(c), states:
 “To prevent the escape of a person from custody imposed upon him as a result
of conviction for a felony.”



While this is in fact the law of the State, this provision was designed mainly for
Department of Corrections Personnel.
 It is not the policy of the Clayton Police Department to shoot a fleeing felon
simply because he/she has been convicted of a felony. (4.1.2)
 However, if the felon is also engaging in conduct such as described in
subsections 2(a) and/or 2(b) of 15A-401(d), then the officer is justified in using
whatever force is necessary, up to and including, deadly physical force.
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3. Officers may be required to defend themselves against an attack with whatever means
are available to them, subject to the following restrictions:



Strangle or choke holds are prohibited unless the circumstances would justify
deadly force and there is no other alternative to protect the officer or another
person.
Inanimate objects used to strike the person in a vital part of the body are
prohibited unless the circumstances would justify deadly force and there is no other
alternative to protect the officer or another person.

Roadblocks, Ramming and Forcible Stopping
1. Use of roadblocks, ramming and forcible stopping may constitute a use of force. These
techniques will only be used in compliance with North Carolina General Statutes,
General Order 416 – Roadblocks and Forcible Stopping Procedures, and other
applicable written directives.

Use of Firearm
1. An officer may use a firearm as outlined in North Carolina General Statute 15A-401(d)
(2) and this and other applicable General Orders and written directives. (1.2.2)
2. Anytime an officer is faced with the possibility of firing a weapon, they should remain
aware of the direction the firearm will be discharged, have the target in sight and
identified, be conscious of other persons in the area, and be aware of the dangers
when discharging a firearm while running or moving.
3. An officer may draw his/her weapon when he/she has reasonable grounds to suspect
that the use of deadly physical force may be necessary when:






The officer is reasonably concerned that a deadly force situation is imminent.
The officer may have his/her weapon “at the ready” in such circumstances as
answering a silent alarm, conducting a building search, confronting a subject who
the officer has reasonable grounds to believe may be armed, or who may otherwise
cause the officer to reasonably fear for his/her life.
The display of a weapon will only be done by an officer in the performance of
his/her duties when reasonably necessary.
The mere display of a weapon is not considered a use of force per this order.
However, pointing a firearm at a person(s) is and will be documented using the
appropriate forms in accordance with this General Order.

4. Except for general maintenance, storage, or authorized training, officers should not
draw, point or exhibit their firearm unless circumstances create a reasonable belief
that it may be necessary to lawfully use the weapon in conformance with state law and
departmental policy.
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5. Warning shots are prohibited. (4.1.3)
6. Officers will not discharge a firearm at or from a moving vehicle except when
reasonably necessary to prevent serious bodily injury or death to an innocent person
or an officer, and it reasonably appears that no innocent bystander will be seriously
injured or killed by such action.


An officer using deadly physical force directed at a moving vehicle must consider
and believe that the use of deadly force will serve to eliminate the threat of death
or serious injury to the innocent public as opposed to creating that threat.

Use of Less Lethal Instruments and Munitions (4.1.4)
1. An officer may use less lethal Instruments and munitions as outlined in North Carolina
General Statute 15A-401(d) (1) and this and other applicable General Orders and
written directives. (1.2.2)
2. General Order 802 – Less Lethal Instruments provides further guidance on use of other
weapons, devices, and munitions.
3. Any use of less lethal Instruments or munitions constitutes a Use of Force and will be
documented in accordance with this policy. (4.2.1(c))
Use of Police Canine
1. Police canines may engage a person for the apprehension of fleeing suspects, building
searches, officer protection, etc.
2. The direct contact of a person with the canine as part of an official police action
constitutes a use of force.
3. In the event another agency canine is involved in a use of force in the Town of
Clayton, or while assisting the Clayton Police Department pursuant to a Mutual Aid
Agreement, the on-duty supervisor will request a copy of the assisting agency’s
incident report, Use of Force report, or other documentation as required by the
assisting agency.


All related documents will be included in the case file for the incident.

Use of Force While Off-Duty
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1. Officers who are off-duty, and not working in any official capacity, should refrain from
taking forcible police action except in circumstances that seriously threaten life or
public disorder.


In any other circumstances, the most appropriate action is to request the
assistance of an on-duty officer at the first opportunity.

2. Before taking any action and when appropriate the officer should:



Identify themselves as a police officer; and
Carefully consider the risk to themselves and to others that may be caused by
sudden confrontation with armed criminals or suspects.

Duty to Intervene and Rendering Medical Aid (4.1.5)
1. All sworn personnel are required to intervene and stop other sworn personnel,
regardless of agency, when, in the Officer’s opinion, the force being applied is
excessive. Failure to intervene is considered a dereliction of duty and subject to
disciplinary action.
2. In all instances where force is used, appropriate medical attention, consistent with any
injury sustained or alleged by any individual, will be immediately provided.
3. Medical attention consists of:



Immediate minor first aid; and/or
Response of Clayton Fire Department and Emergency Medical Services personnel.

4. Appropriate medical attention will be provided as soon as possible after control of the
incident has been established.
Actions and Reporting Use of Force
1. In any situation in which an officer uses force against another person, or when a
person is injured in any manner, whether the injury is caused by the officer or not, the
officer will, as soon as reasonably practicable:


Determine the medical condition of the person, render aid and call EMS if
necessary. (4.1.5)
 If the officer believes the subject needs medical attention, or the subject
complains of pain, injury, or requests medical attention, or if the officer is in
doubt as to the necessity of medical treatment for a subject, the officer will
contact the telecommunicator who will dispatch appropriate medical personnel.
 This includes cases where the source of injury or pain is related to the extended
wearing of handcuffs, use of pepper-based spray or ECD.
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 Pursuant to General Order 802 – Less Lethal Instruments, if the subject is struck
with an ECD probe EMS will be notified to respond.
 Any refusal to accept medical treatment will be documented by the medical
provider and the officer.



Notify the Communications Center of the location and incident. and
Notify the on-duty shift supervisor.

2. When the Officer involved is the on-duty supervisor, the Watch Commander or higher
will be notified to investigate the use of force.
3. Officers using force will:





Ensure that the subject has been properly restrained and no longer poses an
immediate threat to the safety and security of officers or the public.
Restrained subjects should be positioned in an upright or seated position and
should not remain in a prone position to mitigate the risk of positional asphyxia.
Remain at the scene (unless injured or the safety of the officer and/or public
requires otherwise) until the arrival of a supervisor.
If a weapon or other instrument was used, protect the weapon or instrument for
examination.

4. The on-duty or investigating supervisor will:















Respond to the scene.
Ensure appropriate medical attention is obtained for the officer and the subject, if
injured.
Make the required notifications pursuant to GO 415 – Notification Procedures.
Examine the instrument used, ensuring chain of custody and evidentiary value.
Determine the appropriateness of the use of force.
Protect the scene.
Interview the involved officer(s), witnesses, and subject upon whom force was
used.
Obtain written statements, where appropriate.
Take photographs of the individual to include any injury, real, claimed or otherwise,
whether visible or not.
Review of any Mobile Video Recording (MVR), building or other camera/video
system that may have captured any part of or circumstances leading up to or
following the use of force.
Other steps that are, or may be, necessary or prudent.
Write a summary of the incident and include a determination whether the use of
force complies with applicable NCGS and written directives of the Clayton Police
Department.
Prepare the Use of Force Documentation Package and submit it, through the chain
of command, to the Chief of Police for review and appropriate action.
Process any complaint regarding use of force in accordance with General Order 208
– Complaints and Allegations.
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5. All uses of force, not involving a weapon, will be documented in the following manner:
(4.2.1 (d))





An incident report will be completed with a detailed narrative about the incident.
Form F801 - Use of Reasonable Force Report will be completed with a detailed
narrative about the incident.
The on-duty supervisor will complete form F801a – Supervisor Review.
The respective Division Commander will complete form F801b – Division
Commander Review.

6. All uses of force involving a weapon will be documented in the following manner:






An incident report will be completed with a detailed narrative about the incident.
Form F801 - Use of Force Report will be completed with a detailed narrative about
the incident.
The on-duty supervisor will complete form F801a – Supervisor Review.
The respective Division Commander will complete form F801b – Division
Commander Review.
Form F804 – Firearm Discharge Report will be completed and attached to the F801Use of Reasonable Force Report.

7. All paperwork will be completed and forwarded to the appropriate Division Commander
before the officer and supervisor complete their tour of duty.
8. The Division Commander will review the paperwork, complete the review, and forward
a complete Use of Force Documentation Package to the Chief of Police. (4.2.2)
9. In the event the involved officer is unable to complete paperwork, the supervisor will
complete the forms for the officer.
10.Whenever a doubt exists as to whether, or not, the level of restraint used constitutes
use of force, the on-duty supervisor will be notified and will determine whether the
incident constitutes a Use of Force.
11.If the use of force involved discharging of a firearm at a suspect with or without
striking them, the provisions of General Order 804 – Issued and Authorized Firearms
will be followed. (4.2.1(a)(b))
12.In the event of a death of a person because of an officer’s actions, or a person in
custody of the Clayton Police Department, the North Carolina State Bureau of
Investigation (SBI) will conduct a parallel, but independent, investigation.


The provisions of General Order 404 – Prisoner Custody & Transportation
Responsibilities will be followed.

Relief from Duty (4.2.3)

11

Use of Reasonable Force

1. Employees whose action(s), or use of force in an official capacity, results in death or
serious physical injury, will be placed on administrative leave or assigned to
administrative duty as designated by the Chief of Police, pending the outcome of the
administrative review and investigation.




This assignment/leave shall be for a period as deemed appropriate by the Chief of
Police, or designee, and will be without loss of pay or benefits.
This action is taken to protect the interests of the Officer(s) involved and the
department while an investigation is being conducted and is not meant to imply or
indicate the officer acted improperly.
While on administrative assignment/leave, the officer shall remain available should
he/she be needed in an official capacity respective to the incident and shall be
subject to recall to full duty at any time.

Critical Incident Debriefing
1. When a person has been seriously injured or killed by the force used by an officer, the
involved officer will undergo a mandatory examination by a licensed psychologist or
psychiatrist chosen by the department and any other course of treatment
recommended.



If seriously injured because of a deadly force encounter, the Officer(s) will undergo
necessary medical, physical, and psychological examinations, at the Town’s
expense, in accordance with Town of Clayton policies.
Through the Employee Assistance Program, benefits will also be offered to the
officer and his/her family.

Training
1. Pursuant to General Order 610 – Training Programs, training will be provided annually
on this General Order and related statutes, laws, rules and regulations.

Supervisory Personnel
See above

Command Personnel
Analysis (4.2.4)
1. Annually, the Support Services Captain will use the Use of Reasonable Force
Documentation Packages, as well as documentation of any incident where an employee
has taken an action that resulted in, or is alleged to have resulted in, injury or death of
12
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another person submitted during the year to conduct a documented analysis of all such
incidents to identify, at a minimum, the following:









Patterns or trends that may indicate potential training needs.
Patterns or trends that may require policy modification.
Patterns or trends that are revealed in the context of past evaluations and analysis.
Date and time of incidents (4.2.4a)
Types of encounters resulting in use of force (4.2.4b)
Trends or patterns related to race, age, and gender of subjects involved (4.2.4c)
Trends or patterns resulting in injury to any person including employees (4.2.4d)
Impact of findings on policies, practices, equipment, and training (4.2.4e)

2. The Support Services Captain will conduct an annual review of all assaults on law
enforcement officers that will minimally include: (4.2.5)





Trends or patterns;
Recommendations to enhance officer safety;
Recommended policy revisions; and
Recommendations to revise/enhance training.

3. These reviews will be completed and submitted to the Chief of Police through the chain
of command no later than January 31 st of the year following the period subject to the
analysis.


This date may be extended with the approval of the Chief of Police.

Approved by:

Blair Myhand,
Chief of Police
*green text denotes significant change in policy
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Staff Summary re Variation in Agency Policies on the Use of Force
Staff collected a number of policies regarding the use of force from North Carolina law enforcement
agencies. The sample included larger and smaller agencies from different parts of the state but it was
not intended to be statistically representative, nor was it intended to be a collection of “good” or “bad”
policies. Together, the policies offer a snapshot of how some agencies currently address the use of
force, though with the increased attention these policies have received in recent months, agencies may
also be reviewing and revising their policies. If the Working Group would like staff to collect additional
policies or provide additional information, staff would be glad to do so.
Overall similarity. The policies share certain fundamental similarities. All are grounded in the same basic
sources of law, such as G.S. 15A-401 (North Carolina’s arrest statute, which delineates when officers
may use force, and may use deadly force, to make arrests) and Graham v. Connor, 490 U.S. 386 (1989)
(the seminal Supreme Court case in this area). All attempt to balance officer safety, the public interest,
and the risk of injury to arrestees. All require some form of reporting when officers use force beyond a
specified threshold.
Significant differences. Despite their overall similarity, the policies also vary considerably. They range
from being just a few pages to encompassing more than twenty pages. They are also structured in
different ways. Most agencies have a single use of force policy while some have an overall policy and
separate policies with specific provisions regarding the use of weapons such as pepper spray and Tasers.
Most importantly, the content of the policies also varies. Among the differences staff observed were the
following:








De-escalation. Some policies expressly mandate that officers attempt to de-escalate before
using force. Some refer to de-escalation as an option available to officers when confronted with
a situation in which force may be appropriate. Some do not expressly reference de-escalation at
all, although most policies express a general preference for using as little force as possible.
Chokeholds, neck restraints, and related tactics. Some policies expressly allow certain neckfocused force techniques, such as vascular neck restraints, though perhaps only for officers
trained on the technique(s). Some policies do not mention these techniques. Some policies
expressly prohibit them, typically with an exception for circumstances when deadly force is
legally justified and the officer has no reasonable alternative.
Reporting threshold. As noted above, all the policies that staff reviewed require officers to
report at least some uses of force. However, the threshold at which reporting is required varies.
Some policies require any use of force to be reported; others require reporting only when
“physical” force is used; and still others set a higher threshold – often requiring reporting only
when the use of force involves the officer striking the subject or using a weapon, or results in an
injury.
Levels of force. The policies take different approaches to describing levels of force. Some
describe a rigid hierarchy ranging from mere presence and verbal commands through “soft
hands” techniques like grappling and immobilization, to striking, the use of “less lethal”
weapons such as pepper spray and Tasers, and ultimately to deadly force and the use of
firearms. Others focus mainly on the distinction between deadly and non-deadly force without a
comprehensive list of levels and techniques.



Duty to intervene. Several of the policies staff reviewed do not expressly require an officer to
intervene when the officer observes another officer using inappropriate force. However, a
majority of policies do require intervention. Some are limited to cases in which an officer
witnesses “clearly” excessive force, while others apply when an officer observes any amount of
excessive force. Furthermore, some policies require the officer to intervene and report the
incident, while others do not expressly contain a reporting requirement.

Clayton Police Department
Use of Reasonable Force Report

Incident Details
Incident Location:
OCA:

Date:

Time:

Officer 1:
Officer 2:
Officer 3:

Subject Information
Name:

DOB:

Address:

Phone:

Race:

Sex:

Ethnicity:

Charges:
Armed: ☐ Yes ☐ No

Weapon Type:
Alcohol/Drugs Suspected: ☐ Yes ☐ No

Mental Condition:
Was subject injured? ☐ Yes ☐ No

Extent of Injuries:

Force Used
Was compliance gained? ☐ Yes ☐ No

Type of force used:

Firearm
Make

Model

Serial #:

Ammunition specification:

# of shots fired:

Subject struck: ☐ Yes ☐ No

# of times subject struck:

Less Lethal
Make:
# of shots fired:

Model:

Serial #:

Distance to target:

Point of aim:
Compliance gained: ☐ Yes ☐ No

Point of impact:

Chemical Agent
Make:
Type of agent:

Model:

Serial #:
EMS check: ☐ Yes ☐ No

Flushing: ☐ Yes ☐ No

ECD
How was ECD deployed:

F801

Was ECD effective? ☐ Yes ☐ No

Rev. 06/20

Make:

Model:

Cartridge #:

Serial #:

# of deployments:

Duration:

Other Instrument
Instrument Used:

How was Instrument Used:

Medical Attention
Medical attention ☐ Yes ☐ No
EMS Unit #:

Serious injuries? ☐ Yes ☐ No

Treated on scene? ☐ Yes ☐ No

Which hospital:

Death? ☐ Yes ☐ No
Taken to Hospital? ☐ Yes ☐ No

Address:

Injury Location

Suspect

Officer

Civilian Witness
Name:

Address:

Phone:

Interviewed? ☐ Yes ☐ No

Name:

Address:

Phone:

Interviewed? ☐ Yes ☐ No

Name:

Address:

Phone:

Interviewed? ☐ Yes ☐ No

Written statement: ☐ Yes ☐ No

Written statement: ☐ Yes ☐ No

Written statement: ☐ Yes ☐ No

Officer Witness
Name:

Department:

Phone:

Interviewed? ☐ Yes ☐ No

Name:

Department:

Phone:

Interviewed? ☐ Yes ☐ No

Written statement: ☐ Yes ☐ No

Written statement: ☐ Yes ☐ No

Property Damage
Department property? ☐ Yes ☐ No

F801

Describe:

Rev. 06/20

Officer’s personal property? ☐ Yes ☐ No

Describe:

Other person’s property? ☐ Yes ☐ No

Describe:

Narrative (describe details where force was needed and include outcome)

Officer:

F801

Signature:

Date:

Rev. 06/20

BENSON POLICE
DEPARTMENT
STURBRIDGE
POLICE
DEPARTMENT

USE OF FORCE REPORT
Revised: 9/9/11

*Officers must complete and submit this form prior to end of tour of duty*

OFFICER INFORMATION
Agency Case Number

Date

Time

Offense Location

Primary Officer

Officer ID

Secondary Officer

Officer ID

Other Involved
Officer
Officer
Involved
Officer

Officer ID

Other Involved Officer

Officer ID

On-Duty Supervisor

SUBJECT INFORMATION
Last Name

First Name

Middle

Street Address

Race

City

State

Zip Code

Sex

Date ofSecurity
Birth No.
Social

AT TIME OF ENCOUNTER WAS THE SUBJECT; (CHECK ALL THAT APPLY)

Other: _________________________________________________
None

SUSPECTED UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS
UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS
MENTALLY IMPAIRED
MENTALLY
IMPAIRED (SECTION 12 OR OTHERWISE)
AT TIME OF ENCOUNTER WAS THE SUBJECT ARMED?

FIREARM

KNIFE

YES

NO

IF YES, TYPE OF WEAPON (CHECK ALL THAT APPLY)

CLUB/BLUNT OBJECT

OTHER:_________________________________

SUBJECT’S ACTIONS
LEVELS OR RESISTANCE: (CHECK ALL THAT APPLY AND BRIEFLY EXPLAIN IN SPACE PROVIDED BELOW)

ASSAULT ON LAW ENFORCEMENT OFFICER AND/OR THIRD PARTY
AGGRESSIVE ACTIONS

(FIGHT, STRUGGLE, SHOVE, STRIKE, POSSESS WEAPON, ETC.)

PASSIVE RESISTANCE

(SITTING, LYING DOWN, REFUSE TO MOVE AND/OR COMPLY WITH INSTRUCTIONS)

RESISTING, DELAYING AND/OR OBSTRUCTING A LAW ENFORCEMENT OFFICER

CHARGES
WAS SUBJECT IDENTIFIED AND ARRESTED

YES

NO

IF SO, INDICATE CHARGES. IF NOT, EXPLAIN

OFFICER’S ACTIONS
LEVELS OF CONTROL (CHECK ALL THAT APPLY)
PHYSICAL FORCE
CANINE

FORM 51

FIREARM
ELECTRONIC CONTROL DEVICE (TASER)

CHEMICAL AGENT

BATON/IMPACT WEAPON
OTHER: _____________________________

INJURIES
DID OFFICER SUSTAIN ANY INJURIES AS A RESULT OF THE USE OF FORCE?
DID OFFICER REQUIRE MEDICAL ATTENTION?

YES

NO

YES

NO

IF YES, EXPLAIN BELOW

IF YES, EXPLAIN BELOW (EMS, HOSPITAL, ETC.)

INDICATE INJURY/IMPACT AREAS AS A RESULT OF PHYSICAL FORCE, CONDUCTED ENERGY WEAPON OR USE OF CANINE BY MARKING THE AREAS IN THE DIAGRAM BELOW.

DID SUBJECT SUSTAIN ANY INJURIES AS A RESULT OF THE USE OF FORCE?
IF YES, EXPLAIN BELOW

DID SUBJECT REQUIRE MEDICAL ATTENTION?

YES

NO

YES

NO

IF YES, EXPLAIN BELOW (EMS, HOSPITAL, ETC.)

WITNESS INFORMATION
LAST NAME, FIRST NAME

ADDRESS

PHONE NO.

LAST NAME, FIRST NAME

ADDRESS

PHONE NO.

LAST NAME, FIRST NAME

ADDRESS

PHONE NO.

NARRATIVE INSTRUCTIONS: THE NARRATIVE SHOULD REFLECT THE INCIDENT AS A CHRONOLOGICAL ACCOUNT OF FACTS AND RELEVANT EVENTS THAT OCCURRED AND RESULTED IN
THE USE OF FORCE.

OFFICER NAME/ID

OFFICER SIGNATURE

SUPERVISOR SIGNATURE
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SUPERVISOR
REVIEW REVIEW
PATROL
SUPERVISOR
CHECK ONE OF THE FOLLOWING

I CONCUR WITH THE OFFICER’S ACTIONS AS DETAILED IN THIS “USE OF FORCE” REPORT AND THE FACTS CONTAINED HEREIN. THE OFFICER INVOLVED
FOLLOWED THE
THESTURBRIDGE
BENSON POLICE
DEPARTMENT
“USE
OFOF
FORCE”
POLICY.
FOLLOWED
POLICE
DEPARTMENT
“USE
FORCE”
POLICY.
I DO NOT CONCUR WITH THE OFFICER’S ACTIONS AS DETAILED IN THIS “USE OF FORCE” REPORT AND THE FACTS CONTAINED HEREIN. AS A RESULT I HAVE
SUBMITTED A LETTER ATTACHED TO THIS FORM WITH MY CONCERNS AND RECOMMENDATIONS TO THE APPROPRIATE AND AFFECTED COMMANDER FOR HIS
REVIEW AND EVALUATION.
COMMENTS:

REVIEWING SUPERVISOR / ID

DATE AND TIME REVIEWED

REVIEWING SUPERVISOR SIGNATURE

DATE AND TIME REVIEWED

REVIEWING COMMANDER SIGNATURE

COMMAND REVIEW
DIVISION
COMMANDER REVIEW

REVIEWING COMMANDER
COMMANDER SIGNATURE
NAME
REVIEWING

CHIEF OF POLICE REVIEW

CHIEF OF POLICE SIGNATURE

DATE AND TIME REVIEWED

SUPERVISOR
INSTRUCTIONS:
PATROL
SUPERVISOR
INSTRUCTIONS:
AFTER REVIEW, ATTACH THE CASE NARRATIVE, PHOTOS, DOCUMENTS AND OTHER CASE RELATED PAPERWORK TO THIS FORM AND FORWARD IT
COMMAND
STAFF
FOR REVIEW
NEXT THE
BUSINESS
DAY.
TO THE
DIVISION
COMMANDER
FORTHE
REVIEW
NEXT BUSINESS
DAY.
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Note: This is the first 8 pages of the lesson
plan for the portion of BLET focused on Subject
Control Arrest Techniques. The entire lesson
plan is 89 pages and is available from staff
upon request.

Subject Control Arrest Techniques
BLET: 10Y
TITLE: SUBJECT CONTROL ARREST TECHNIQUES
Lesson Purpose:

To present to the student basic, practical, and effective arrest
techniques and subject control methods for combative and
resistive behavior encountered in the law enforcement
profession.

Training Objectives:

At the end of this block of instruction, the student will be able
to achieve the following objectives by information received
during the instructional period.
1.

List and explain in writing the force options available to
law enforcement in North Carolina.

2.

Describe in writing five (5) pieces of information that
should be included in the narrative sections in a use of
force report.

3.

Correctly demonstrate each of the pressure points
control techniques identified in this lesson plan.

4.

Correctly demonstrate control techniques for various
levels of assaultive and resistive behavior.

5.

Demonstrate the ability to use impact weapons to
control a combative subject and defend an attack.

6.

Given a tactical exercise, correctly demonstrate the
ability to control, handcuff, and search an individual
after arrest.

7.

Given a tactical exercise, correctly demonstrate safe
weapon retention and weapon disarming techniques as
provided in this lesson plan.

8.

In writing, list the considerations for the use of
aerosol/chemical sprays to gain control subjects or
animals posing a threat to safety.

Hours:

Forty (40)

Instructional Method:

Lecture, Demonstration, Practical Exercises

Basic Law Enforcement Training
Instructor
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Subject Control Arrest Techniques
Testing Requirement(s):

End of block test, Practical Exercises

Training Environment(s):

Classroom, Mat Room

Materials Required:

Audio-visual classroom equipment
Handouts
Gymnastic mats
Training and collapsible batons
Padded striking shields/bags
Handcuffs and cases with keys
Training weapons
Belt
Holster
Weapon magazine carriers
Scabbard
Video:
Subject Control Arrest Techniques, NCJA (Revised
January 2020)
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Subject Control Arrest Techniques
TITLE: SUBJECT CONTROL ARREST TECHNIQUES

Instructor Notes

1.

This lesson plan must be presented by an instructor currently certified by the North
Carolina Criminal Justice Education and Training Standards Commission as a
Specialized Subject Control and Arrest Techniques instructor.

2.

This lesson requires a lecture and demonstration on the part of the instructor and
practice on the part of the student. It is recommended the student practice techniques
until deemed proficient by the instructor.

3.

This lesson requires performance testing. Performance testing is documented on the
attached evaluation form and must be retained in each
.
Pass/Fail criteria are listed on the evaluation form.

4.

Arrangements must be made for an area suitable for this type of activity, complete
with protective mats of 50 square feet per student.

5.

Students must be in good physical condition prior to Subject Control Arrest
Techniques training. All classes must be preceded by a period of warm-up and
stretching exercises.

6.

It is recommended that the lesson be taught in ten (10), four-hour blocks of
instruction.

7.

The NCJA Subject Control Arrest Techniques video is designed to be viewed in
segments as indicated by lesson plan instructor notations. The video is not to be
shown in its entirety at one (1) time. Instructors should have the video available
during practical exercises to view as needed.

8.

A collapsible baton should be used in teaching the drawing, gripping and opening of
the baton. Practice batons that may be used in teaching strikes are easily constructed
out of ½ PVC pipe wrapped in foam insulation and then wrapped in duct tape. The
length of the ½ PVC pipe should be cut approximately 22 . It is recommended that
the ends of the pipe be capped with a piece of the foam insulation before taping.

9.

During the practical exercises, students should wear clothing deemed appropriate by
the School Director.

10.

Training weapons are to be used for relative portions of the block of instruction.
scenario-type training
events. Training weapons such as polymer molded firearms and weapons that have
cannot be loaded and/or fired. Weapons
allow the loading of deadly ammunition, firing pin removal, etc. Training weapons

Basic Law Enforcement Training
Instructor
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should be marked and physically inspected for each session of training to ensure the
11.

The lesson plan typically outlines procedures utilizing the suspect s right side. All
techniques can be reversed and should be practiced going left or right. The movement
against the right side of the suspect is taught because the right is usually the dominant
side.

12.

During student skills testing, instructors should make sure that the student can
demonstrate all of the steps in each of the techniques in a smooth, fluid, and
continuous motion. Students must demonstrate to instructors they can perform the
techniques without stopping at each step.

13.

Subject Control Arrest Techniques Safety Rules:
Subject control techniques to be learned and practiced are potentially injurious, and if
performed haphazardly, could result in serious injury. To minimize the risk of injury,
the following health and safety precautions should be observed in training situations:
a)

Remove all watches, rings, glasses, earrings, necklaces, etc., that might be
snagged during training.

b)

All floor mats and pads must be cleaned using a 10:1 (water/bleach) solution
after every use. Refer to the Occupational Safety and Health Administration
(OSHA) requirements for more information.

c)

No horseplay. Practice only what is taught and demonstrated.

d)

All techniques must be practiced slowly at first. Speed and proficiency will
come with continued practice.

e)

During the application of the various techniques, including those which will
cause the student to be taken down or thrown, only passive resistance should
be offered. Active resistance can enhance injuries and impede training.

f)

Each technique should be divided into two (2) steps. The technique can be
mastered with comparative safety by practicing the steps separately and then
in sequence.
(1)

(2)

Step One - This step consists of all the actions required to place your
subject in a position where he can be thrown or placed in pain by the
application of pressure.

Step Two - This step consists of actually throwing your subject or
applying pressure, to inflict pain.
Basic Law Enforcement Training
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g)

14.

There must be one (1) certified Subject Control Arrest Techniques instructor
for each eight (8) trainees while actively engaging in practical performance
exercises.

To promote and facilitate law enforcement professionalism, three (3) ethical
dilemmas are listed below for classroom discussion. At their discretion, instructors
must provide students with each ethical dilemma listed below. Sometime during the
lecture, instructors should set the stage for the dilemma before taking a break.
Instructors are encouraged to develop additional dilemmas as needed.
a)

A subject is very verbally abusive towards you. While handcuffed, he is
actively resisting, and he will not get in the car. Pressure points do not seem to
work. Your partner strikes the suspect in the abdomen with a baton. What will
you do?

b)

Following a high-speed chase, you observe the driver of the primary chase car
approach the suspect and begin to extract him by his hair, pulling him out
through the window. The officer is striking the subject in the head and face
with his fists. What will you do?

c)

A subject known to you and your family begins to make lewd and profane
remarks about your wife and threatens your children. What will you do?

Basic Law Enforcement Training
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